








DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA, 


AT A 
SPECIAL TERM, 


CONVENED NOVEMBER 16, A. D. 1878. 





STATE OF FLORIDA EX REL. H. BisBez, Jr., vs. THE Boarp oF 


co 


County CANVASSERS OF ALACHUA CoUNTY. 


. It is not a valid objection to the jurisdiction of State courts in 


mandamus proceedings, relating to the canvass of election returns, 
that the office affected is that of Representative in Congress. 


. A return by election inspectors, in which the votes cast for a person 


are given twice or repeated, constitutes no ground for refusing to 
include such return in the statement or certificate by the county 
canvassers, it being on its face a mere verbal repetition, and not 
an attempt to misstate the votes cast. The fact that the state- 
ment sent to the Clerk contained such repetition, while that sent 
to the County Judge did not contain it, does not create such a va- 
riance between them as to authorize their rejection. 


. When the jurat to the oath of inspectors of election is not signed, 


or when the inspectors have not been sworn, but have acted as 
such and made proper returns, their acts are valid and their return 
of election should be counted. 


. A statement in the caption of inspectors’ returns forwarded to the 
Judge that the election was held under an act of 1868 and the 
amendments thereto, (without giving the dates of the amend- 
ments,) while that sent to the Clerk gave the date of the act and 
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also the amendments, does not render the returns indefinite, un- 
certain, contradictory, or, in any sense, repugnant to each other, 
but they are regular and conformable to law. The difference is 
immaterial. 


5. County canvassers cannot look beyond the inspectors’ returns ex- 
cept to determine their genuineness as being signed by inspectors 
appointed or elected as such of the precinct. Ballots found in a 
ballot-box cannot be considered by the county canvassers. 


6. Where the County Judge and Clerk have called in a Justice of the 
Peace, who acts with them in canvassing election returns, the Jus- 
tice becomes a member of the board of county canvassers, and is, 
like the other members, amenable to the writ of mandamus to 
control or correct their action. 


7. A certificate showing in general terms a performance of the several 
specific acts commanded to be done by a peremptory mandamus is 
the proper response to such a writ. 


The relator, on the 16th day of November, A. D. 1878, 
filed a petition stating that on the 5th day of that month 
a general election was held in the several counties of the 
State for Representatives to the Forty-Sixth Congress of 
the United States, and at such election he was one of the 
candidates for Representative from the Second Congres- 
sional District, and that Noble A. Hull was the only other 
candidate therefor, and they were the only candidates vo- 
ted for for such representative at such election. It further 
states that J. A. Carlisle, Clerk of the Circuit Court, J. C. 
Gardner, County Judge, and E. A. Castellaw, a Justice of 
the Peace of Alachua county, organized on the 11th day 
of November as the Board of County Canvassers to canvass 
the precinct returns; that among the voting precincts or 
districts in the county were three, known respectively as 
“Arredondo,” “ Dudley’s Store” and “ Gainesville” pre- 
cints or districts ; that good and intelligible returns of the 
result of the election in these districts or precincts had been 
duly made by the inspectors and delivered to the Clerk and 
County Judge as required by law, and that they were 
opened and read by said Board of County Canvassers on 
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the 11th day of November aforesaid. It further states that 
it distinctly and clearly appears from the “Arredondo re- 
turns” that the relator, H. Bisbee, Jr., received at that 
precinct 225 votes, and Noble A. Hull received 66 votes, 
and from “ Dudley’s Store returns ” that relator received at 
that precinct 278 votes, and Noble A. Hull 57 votes, and 
trom the “ Gainesville returns ” that the relator received 
324 votes, and Noble A. Hull 234, but that said Board of 
County Canvassers had refused and omitted to canvass said 
returns from these election districts and to include the 
votes specified therein in their certificate of the result of 
the election in said county. The petition also alleges that 
that these returns were respectively duly signed by 
the inspectors of said precincts, and that the num- 
ber of votes each condidate received is clearly and dis- 
tinctly set forth without any uncertainty, but admits that 
in one of the duplicate returns from the Arredondo pre- 
cinet the words “J. J. Arnow received three hundred and 
fifty-eight votes” are repeated, (Arnow was a candidate 
tor member of the Assembly,) and says that this was the 
only objection raised to the returns by any member of the 
Board or other person. The petition further alleges that 
by excluding the votes aforesaid from the total vote cast 
and returned in the said Congressional District for such 
candidates for Representative in Congress, Noble A. 
Hull would have a majority, whereas by including and 
counting the same, the relator would have a majority, and 
be elected as such Representative. The petition prayed 
that the alternative writ should issue, and, in accordance 
with the prayer thereof, the writ issued, reciting the facts 
stated in the petition, and commanding the said J. C. Gard- 
ner, County Judge, J. A. Carlisle, Clerk of the Circuit 
Court, and E. A. Castellaw, Justice of the Peace, to con- 
vene and reassemble as the Board of County Canvassers 
of Alachua county and to count and canvass all the re- 
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turns on file in the office of such Judge and Clerk respec- 
tively, or which had been delivered to such Judge or Clerk 
respectively pursuant to law, of the said election, held on 
the fifth day of November, A. D. 1878, and as such County 
Canvassing Board to publicly canvass and count the elec- 
tion returns from each and every election district or pre- 
cinct in the county of Alachua, wherein an election was 
held for the said office, and especially to count and canvass 
the election returns from the precincts or districts known in 
said county as Arredondo, Dudley’s Store and Gainesville 
precincts or districts, and to canvass and count solely and 
entirely from the election returns of the precinct inspectors 
from all of the election districts or precincts in said county, 
as filed by such inspectors with the County Judge and 
Clerk of the Circuit Court respectively, and in no case to 
change or vary in any manner the number of votes cast for 
the candidates respectively at any of the polling places or 
precincts in the said county, as shown by the returns of the 
inspectors of such polling places, filed or delivered by them 
to such Judge and Clerk, and to forthwith compile the re- 
sult of the election as shown by said inspectors’ returns, 
and make and sign duplicate certificates, containing in 
words and figures written at full length, the whole num- 
ber of votes given for such office, the names of the persons 
for whom such votes were given for such office, and to 
forthwith transmit by mail one of such duplicate certifi- 
cates to the Secretary of State and the other to the Gov- 
ernor of the State of Florida, or to show cause why 
they have not done so before the Supreme Court, at 
the Capitol, in Tallahassee, at 10 o’clock, a. M., on the 20th 
day of November, A. D. 1878. 

The 20th day of November the County Judge and Clerk 
of the Cireuit Court filed an answer to the alternative writ. 
The defenses set up init are stated in the opinion of the 


court. 
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To this answer the relator demurred as being insufficient 
in law. 

The Justice of the Peace did not appear or plead to the 
alternative writ, nor was it served on him; but he was 
served with a copy of the petition on November 14, and 
notified in writing at the same time that application would 
be made to the court for the writ to issue on the 16th of 
November. 

As to the question of the repetition in the “Arredondo 
return ” sent to the Clerk, which repetition does not appear 
in that sent to the County Judge, the statute requires du- 
plicate returns to be made out by the inspectors, and one 
sent to the Clerk of the Circuit Court and the other to the 
County Judge. Chap. 3021, sec. 8. 

As to the question of the absence of the jurat from the 
inspectors’ oaths in the “ Dudley Store precinct” returns, 
the statute provides that the inspectors shall, previous to 
receiving any votes, take and subscribe an oath or affirma- 
tion in writing, that they will perform the duties of inspec- 
tor of election according to law, and will endeavor to pre- 
vent all fraud, deceit or abuse in conducting the same, and 
that the oaths of the inspectors shall be returned with the 
poll lists and returns of election to the Clerk of the Circuit 
Court to be filed in his office. See. 11, chap. 1625, and 
sec. 8, chap. 3021. 

As to the point stated in the opinion of the court as hav- 
ing been suggested by counsel, that the County Judge and 
the Clerk being the only officers expressly designated to be 
members of the Board, and that a Justice of the Peace 
must be called by them to be the third member, and that 
therefore the writ cannot go against the justice, as no indi- 
vidual justice is designated by the law, the statute (Sec. 9, 
chap 3021,) provides that “on the sixth day after any elec- 
tion, or sooner, if the returns shall have been received, it 
shall be the duty of the County Judge and Clerk of the 
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Cireuit Court to meet at the office of said Clerk, and to 
take to their assistance a Justice of the Peace of the county ; 
and in case of the absence, sickness or refusal to act, or 
other disability of the County Judge or Clerk, the Sheriff 
shall act in his place, who shall constitute the County Can- 
vassing Board.” 


H. Bisbee, Jr.,in pro. per. 
James M. Baker for Respondents. 
Tue Cuter Justice delivered the opinion of the court. 


The respondents, Gardner, County Judge, and Carlisle, 
Clerk of the Circuit Court, make answer to the writ. 

And first, they protest that this court has no jurisdiction 
to award this writ in this case, because the particular office 
for which the relator seeks to compel the canvass of returns 
is that of Representative in Congress. 

It is not pretended by the relator that the canvassing of 
the votes determines his right to this office. That must be 
determined by the House of Representatives. But the 
relator says that the law of the State, under which the 
election was held, entitles him, if he shall appear to have 
a majority of the votes according to the election returns, to 
a certificate of that fact, and also that as a citizen of the 
State he has an interest entitling him to demand that the 
officers of election shall obey the law, which he alleges has 
been broken. 

If he is entitled to a certificate of election from the offi- 
cers of the State, according to the laws of the State, the 
courts of the State have power to aid him in procuring 
that certificate, and if proper returns of the election are 
withheld so that he is thereby deprived of this prima facie 
right, he may rightfully demand the aid of the courts to 
enforce this right. | This power of the State courts was suc- 
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cessfully invoked in the cases of The State vs. Garesche ef 
al., (65 Mo., 480,) and The State ex rel. McDill, (86 Wis., 
498.) See also 53 N. H., 473. 

The relator does not claim any right by virtue of this 
proceeding, arising under the Constitution or Laws of the 
United States, but only under the laws of the State, which 
provide the manner of conducting the election. These 
laws must be enforced by the tribunals of the State. We 
cannot conceive that there is any doubt of the juris- 
diction of the State courts to enforce them, on the ground 
that the office affected by the proceeding is that of a repre- 
sentative of the people of the State in the National Con- 
gress. 

The respondents say that they refused to canvass and 
include in the statement of the result of the election (which 
the law requires to be made and transmitted to the Gov- 
ernor and Secretary of State,) the returns of the inspectors 
in the Arredondo precinct, because the return forwarded 
by the inspectors to the Clerk contained a repetition of the 
statement, that for member of the Assembly G. J. Arnow 
received two hundred and fifty-eight votes ;in other words, 
the number of votes for G. J. Arnow was written twice in 
that statement, and that the return transmitted to the 
County Judge contained the same statement of the votes 
for G. J. Arnow for member of the Assembly but once, or 
without the repetition, and therefore the two returns did 
not agree, and did not clearly set forth the number of votes 
for G. J. Arnow tor member of Assembly. 

We cannot discover that there is any difficulty in ascer- 
taining from the returns, (the originals of which are pre- 
sented for the inspection of the court,) the number of votes 
east for G. J. Arnow by reason of the evidently clerical 
blunder. The other return did not contain the blunder, 
and it was thus manifest that it was a mere verbal repeti- 
tion of words, neither increasing nor diminishing the ag- 
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gregate vote, but plainly apparent and producing no confu- 
sion whatever. The reason alleged is not a valid excuse 
for refusing to include the votes stated in the return in 
the aggregate canvass. 

As a reason for omitting to include the votes cast at the 
Dudley Store precinct, the respondents say that the inspec- 
tors returned to the Clerk the form of the oath provided 
for them, signed by them, but the jurat was not signed 
by an officer, and therefore there was no evidence that the 
members of the Board were sworn as provided by law. 
The return is otherwise regular. The inspectors are public 
agents authorized to conduct the election and to certify 
the result. Like other official persons, having acted in a 
public official capacity, they occupy the position of offi- 
cers de facto, even though they failed to return the oath 
duly taken. 

It is entirely settled that the acts of de facto officials are 
valid as to the effect upon the public, though they may not 
be able to protect themselves in reference to their action. 
In The People vs. Cook, (14 Barb., 259, and 4 Selden, 
S. C., 67,) and State of Iowa ez rel. Rice vs. County Judge 
of Marshall, (7 Iowa, 186, 200,) it is held that the omission 
of inspectors of election to take the oath perscribed by stat- 
ute will not invalidate an election held by them. In the 
case cited in 7 Iowa, the court remarks that the rejection 
of the returns from three townships, because they did not 
show that the officers were sworn, was not within the pro- 
vince of the county canvassers, and was an error. Even 
the court did not determine upon the sufficiency of the re- 
turns, it only decided that it was the duty of the canvassers 
to count them, leaving the question of law to a competent 
tribunal, when the case should be properly presented. See 
also 29 Ill., 413. A board of county canvassers is not au- 
thorized by any law thus to decide upon the official title of 
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the inspectors of election. This reason for the rejection of 
the Dudley’s Store returns is also invalid. 

As to the returns of the election held at the Gainsville 
precinct, the respondents answer that they refused to can- 
vass and include said returns because the respective returns 
of said precinct received by the County Judge and the 
Clerk were not duplicates, in that one of them was a “ re- 
turn of an election held under an act to provide for the 
registration of electors and the holding of elections, approv- 
August 6, 1868, and the acts amendatory thereof,” and that 
the other was a return of an election held under “an act to 
provide for the registration of electors and the holding ot 
elections,approved August 6, 1868, and the acts amendatory 
thereto approved February 7, 1872, and February 27, 
1877,” from which the respondents say they decided “ that 
no election had been held at Gainesville precinct under the 
existing laws of the State of Florida; that the paper writ- 
ings were indefinite, uncertain, contradictory, and, in the 
material matters aforesaid, utterly repugnant to each 
other.” 

We will only say in reference to this return, that our 
conclusion is directly the opposite ; tha tit shows that an elec- 
tion was held, as it states in direct terms that it was held 
under existing laws of the State of Florida, and the paper 
writings were not indefinite, uncertain, contradictory, or 
in any sense repugnant to each other. The returns were 
regular, conformable to law, and corresponded each with the 
other in every material part and word, except that one con- 
tained the votes cast for constable while the other did not. 
Both stated the same facts from the beginning to the end, 
except as to constables, and the votes should be canvassed 
and included in the returns to be made to the proper State 
authorities. 

In reference to the returns from the precinct called the 
Arredondo* precinct, the respondents say that in order to 
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ascertain the true vote from the precinct, they opened the 
poll box, and instead of verifying either of the returns by 
examining the ballots therein found, (which was the alleg- 
ed purpose of examining the contents of the box,) they 
found certain figures or numbers on the back of a large 
number of the ballots, which numbers corresponded with 
certain numbers marked against names of persons on the 
poll list. For this reason the respondents determined that 
these marked ballots were not lawful ballots. 

The county canvassers could not lawfully look beyond the 
face of the returns in ascertaining votes cast for candidates. 
The statute (Act of 1877, sec. 9, amending section 24 of the 
act of Aug. 6, 1868,) expressly says of the duty of the county 
canvassers, “such canvass shall be made solely and entirely 
from the returns of the precinct inspectors in each election 
district, as filed by them with the County Judge and Clerk 
of the Circuit Court respectively, and in no case shall the 
Board of County Canvassers change or vary in any manner 
the number of votes cast for the candidates respectively at 
any of the polling places or precincts in the county, as shown 
by the returns of the inspectors of such polling places or 
precincts.” 

The county canvassers have only to determine whether 
the paper is a return or certificate signed by the inspectors, 
and then, if it is possible to ascertain the number of votes 
cast for each person for each office voted for, compile the 
figures from the several returns and certify the aggregate 
to the proper officers whose duty it is to receive and canvass 
the county returns. This plain duty is set forth in the law 
too clearly to be misunderstood by county officers. This 
rule has been observed in every case where this question 
has come before the courts of the various States upon simi- 
lar statutes. The county board has no judicial discretion, 
and no power savoring of judicial judgment beyond ascer- 
taining that the returns are signed by the persons appointed 
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or elected, as provided by law, to be inspectors of the poll- 
ing places, a power incident to their office in the perform- 
ance of their ministerial functions. 

Counsel for respondents suggests that the county judge 
and the clerk, being the only officers expressly designated 
to be members of the canvassing board, (except that the 
sheriff shall act in the place of either of them who may 
be absent, &c.,) and that a Justice of the Peace shall be 
called in by them to be a third member of the board, and 
that, therefore, the writ of mandamus cannot go against 
the justice, as no individual justice is designated by the 
law. 

There are some adjudications in which the writ was 
allowed as to the officers designated, to-wit: the judge and 
clerk with directions to call in a justice. But here the 
judge and clerk have appointed a justice of the peace to 
act as the third member of the board, to-wit: Edwin A. 
Castellaw, and these three officers met and organised them- 
selves into a canvassing board for the county of Alachua, 
and entered upon their duties and canvassed a portion of 
the returns, but have omitted fully to perform their duties 
under the law. 

In The State of Iowa, ex rel. Rice, 9 Iowa, 344, the 
court says: “ The order of the peremptory writ extends to 
the justices as well as to the county judge, in its legal effect. 
If it were not so they might defeat the object intended, 
and so it would be in this case. The judge with the jus- 
tices, as canvassers, must do what is commanded by the 
writ. Therefore, the writ of attachment should have is- 
sued against the the justices as well as the judge. The 
only discretion now left them is to compute the vote for 
the respective places.” 

In the present case, Mr. Castellaw, having become ac- 
cording to law a member of the board of canvassers, he is 
as fully a member and amenable to this proceeding as the 
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other officers who are members of the board under the 
same statute. 

Mr. Castellaw, the Justice of the Peace, was not served 
with the alternative writ, the sheriff not being able to find 
him. But he was served with due notice of the application 
to this court in the first instance, and has failed to respond. 
The notice was served by a person, not an officer, who 
makes his affidavit of service of a copy of the petition for 
mandamus as well as notice of the time and place of its 
presentation to this court. This is sufficient. The notice 
served gave him every opportunity of defence that could 
have been obtained by an alternative mandamus. Board 
of Commissioners of Knox county, vs. Aspinwall, 24 
How. 376; People vs. Pearson, 1 Scammon, 458; Home 
Insurance Company vs. Schiffer, 12 Minn., 382; ex parte 
Rogers, 5 Cowen, 526. 

The demurrer of the relator is sustained. 

A peremptory writ is awarded agaist the respondents, 
Gardner, County Judge, Carlisle, Cerk of the Circuit Court, 
and Edwin A. Castellaw, Justice of the Peace, of the 
county of Alachua, as prayed, commanding them to pro- 
ceed, and canvass all the returns of the election received 
from the several precincts or polling places in Alachua 
county, and make returns or certificates of the result of 
said election, in said county, as shown by all of said returns, 
to the Secretary of State, and to the Governor of the 
State of Florida, and that they do perfectly execute said 
writ of mandamus; and how they shall have executed it, 
make return to this court on or before the twenty-sixth day of 
November, A. D. 1878, at 10 o’clock A. M., to be filed in 
the office of the Clerk of this Court. 


The peremptory writ issued pursuant to the judgment 
of the court, requiring performance to be made before or 
on the 26th day of November, 1878; and a return of per- 
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formance to be filed in the office of the Clerk of the Su- 
preme Court on the same day. 

The respondents filed in the Clerk’s office of the Supreme 
Court a return in the shape of a certificate, stating that on 
the 25th day of November, in compliance with the command 
of the writ, they reassembled and canvassed the votes given 
at the election; and that from the returns on file in the office 
of the Clerk of the Circuit Court the whole number ot 
votes cast for Representative in Congress was 2,923; and 
that of these Noble A. Hull received 1,178 votes; Horatio 
Bisbee received 735 votes; Horatio Bisbee, Jr., '751 votes; 
Horatio Bisby, Jr., 68 votes; Horache Bisbee received 191 
votes. The return also states the number of votes cast for 
members of the Assembly and Constables, and who received 
them, and then concludes as follows: “* While we make this 
canvass under the order of the court, we certify that the 
precinct returns are so irregular, false and fraudulent that 
we are unable to determine what the true vote of Alachua 
county is for Representative in Congress and for members 
of the Assembly.” 

This return, while failing to comply with the rule laid 

down in the case of The State ex rel. Drew vs. Board of 
State Canvassers, (16 Fla.,) which rule requires a mere 
statement of performance of the requirements of the writ, 
omits, in its recital of what had been done, to state whether 
or not the certificates declaring the whole number of votes 
given for each office, and the names of the persons voted 
for, and number of votes given for each person, had been 
transmitted to the Governor and the Secretary of State, as 
required by the statute. 
_ The relator then moved for a writ of attachment against 
the respondents, or for further order of the court, command- 
ing them to obey the writ of mandamus, or show cause 
why they should not be attached for contempt. 
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The motion was argued by the relator, and afterwards, on 
the 2d day of December, 


Mr. Justice Westcott delivered the opinion of the court. 


Determining the sufficiency of this response by the rules 
announced in the case of Drew vs. The State Canvassers, 
(16 Fla., 60 and 61,) it is informal and insufficient. 

There is here no allegation that the certificate required 
by the law and the writ, to be forwarded to the Governor 
and the Secretary of State, has been so forwarded; and the 
certificate returned is not a certificate of obedience to the 
writ strictly, but a certificate of a canvass made, conclud- 
ing with the statement “that the precinct returns are so 
irregular, false and fraudulent that we are unable to deter- 
mine what the true vote of Alachua county is for Rep- 
resentative in Congress and for members of the Assembly.” 

Anterior to the issuing of the peremptory writ in this 
ease, this Board had canvassed the returns which were not 
the subject of this proceeding, and had failed to count re- 
turns which it was the purpose of this proceeding to cause 
them to count and return. 

The granting of a peremptory mandamus implies that 
the party has been fully heard, or has had the opportunity 
tor such hearing. Therefore it is, that he can allege no 
reason why he has not obeyed it. 1 Ired.,416; 16 Fla., 60. 

The allegation, therefore, in this return, as to irregularity 
of returns, is improper. Their duty under this writ is sim- 
ply to canvass and add up the returns as ordered, and to 
make and forward the certificates required by law. A sim. 
ple statement that all of the acts required to be performed 
by the peremptory writ have been performed, is all that is 
necessary. 

The matter of a response in a mandamus proceeding is 
fully treated in the case of Drew vs. The Board of State 
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Canvassers, (16 Fla., 60,) and what is here said is but a 
repetition of the views there expressed. 

If the statement or response is not true, then upon proper 
allegations and proofs, either a rule to show cause or an 
attachment for contempt will issue. 

In this case the response does not show such compliance. 

Let an order be issued repeating the mandate of the per- 
emptory writ, and directing a strict compliance with the 
order and direction of the court in this behalf, and that the 
respondents do perfectly execute the duty heretofore and 
hereby enjoined upon them by ten o’clock of Thursday 
morning, the 5th day of December, A. D. 1878; and that 
a rule be issued, returnable at the same time, requiring the 
respondents to show cause why they should not be attached 
for contempt. 


An order of the court repeating the command of the 
peremptory writ and requiring a strict and perfect perform- 
ance by the respondents on or before December 5, 1878, of 
the duties so required of them, and that they make return 
on that day by ten o’clock A. M., in writing, and show 
cause why they should not be attached for contempt, was 
issued and served on respondents. 

On the 5th day of December, the respondents made re- 
turns to this order. In one return they state that on the 
4th day of December they reassembled in the office of the 
Clerk of the Circuit Court, and solely and entirely, from 
the face of the returns on file from the different precincts 
in the county, canvassed the votes cast at the election held 
on the 5th of November, 1878; and that they made a cer- 
tificate in triplicate and forwarded one to the Governor of 
the State and one to the Secretary of State, and the other 
they enclosed with the returns to the court, and that they 
have omitted all matter indicated by the opinion of the 
court to be improper. ; 
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The triplicate certificate transmitted to the court and re- 
ferred to in the above return, returned the votes just as they 
appeared upon the precinct returns for “Noble A. Hull,” 
“Horatio Bisbee,” “Horatio Bisbee, Jr.,” “ Horatio Bisby, 
Jr.,” or “Horache Bisbee,” and as they were returned in the 
former return of the canvass of November 25. No excep- 
ception was taken to this by the relator. 

The respondents also made a return showing cause why 
they should not be attached for contempt. It is substanti- 
ally as follows: 

“That they are not now, nor have they ever intended to 
be in contempt of your honorable court, but, on the con- 
trary, have at all times felt a pride in common with the 
good citizens of their county, in the justices of said court 
for their purity of character and lofty attainments as 
jurists, and have always as citizens and as officers, and are 
now willing to cheerfully comply with all of its mandates, 
and as good citizens to humbly submit to the authority of 
those who rule over them. 

“Feeling that they had complied fully and to the 
letter with the mandate of the court, in counting 
and canvassing solely and entirely from the election 
returns of the precinct inspectors, from all of the election 
districts in the county, as filed by the inspectors with the 
County Judge and Clerk of the Circuit Court, respectively, 
and in no case changed or varied in any manner the num- 
ber of votes cast for candidates, respectively, at any of the 
polling places or precincts in the said county, as shown by 
the returns of the inspectors of such polling places, filed 
or delivered by them to such judge or clerk, and had faith- 
fully and honestly compiled the result of the electionasshown 
by the returns of the inspectors, and had made certificates in 
words and figures written at fulllength of the whole num- 
ber of votes given for such office, the number of persons 
for whom such votes were given for such office. Seeing 
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that the consolidation of the returns of the inspectors pre- 
sented such an irregular, false and fraudulent appearance, and 
being by the decision of your honorable court prohibited 
from examining the ballots, poll-lists, &c., (they by said 
decision not being a part of the return of the inspectors,) 
to sift, to investigate and arrive at a conclusion for whom 
the ballots had been cast, came to the conclusion (before 
signing their names as canvassers) that they would insert 
the further certificate declared by the decision of your hon- 
orable court to be a violation of your mandate of a former 
date, simply as an expression of opinion and with no design 
whatever to change, alter, or confuse the result as made by 
their said canvass; that they in no manner meant or intended 
any contempt or diregard of the order of your honorable 
court.” 

Afterwards, on the same day, the court having con- 
sidered the same, 


Mr. Justice Westcott delivered the following opinion : 


The respondents on this the 5th day of December, A. D. 
1878, file an additional response to the peremptory writ 
herein issued, setting up a compliance with its mandate as 
to the returns of the election for Representative of the 
Second District of Florida, in the 46th Congress of the 
United States. With this is filed a certificate setting up 
the votes cast at said election for members of the Assembly 
of the State of Florida and other officers. 

The proceedings in this cause concern only the votes cast 
for Representative in Congress. Matter not pertaining to 
this subject is surplusage and should be stricken out. 16 
Fla., 62. 

The court considers that the respondents have. substan- 
tially complied with its mandate in this behalf. 

The relator not objecting, the return is accepted as sufti- 

2R 
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cient, and the rule to show cause why an attachment for 
contempt should not issue herein is discharged, the respon- 
dents to pay the costs of these proceedings. 

Let a final judgment be entered accordingly. 


“ 








Tue State oF Fiormpa EX REL. H. Bisper, Jr., vs. THE 
Inspectors oF Exection AT Precinct No. 4 or Mapt- 
son County. 


Peremptory writ of mandamus refused under circumstances showing 
that it would be certainly fruitless to the relator if issued. 


Relator alleged that the respondents were inspectors of 
election at Precint No. 4, in Madison county, at an elec- 
tion held for Representative in Congress, at which votes 
were cast for the relator, and that respondents had neglect- 
ed to make due return of the votes cast at that precinct, 
and prayed that they be required to make a return to the 
County Clerk as required by statute. _ 

Respondents made answer to an alternative writ that 
they had made and signed duplicate returns of the votes 
east in due form, and had forwarded the same to be deliv- 
ered to the County Clerk by one of their number, and that 
on the road the said returns were stolen from the messen- 
ger and have not been recovered, and they or either of them 
have no knowledge or information as to whether the said 
returns are now in existence or where they may be found. 
They further say they have no memoranda of the vote 
cast for the candidates for the several offices voted for, and 
do not remember the said vote, and know of no means 
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whereby they can correctly make a certificate or return of 
such votes. 

Held by the Court, that a peremptory mandamus would 
be fruitless and will not be granted under these circum- 
stances. It was further intimated by the court, that as it 
appeared that the certificates or returns had been made and 
forwarded by their messenger, and to this extent they had 
complied with the requirements of the law, although the 
certificate had been lost or destroyed, and so had failed to 
reach the Clerk’s office, it was doubtful whether they could 
now be required to make other returns or certificates, even 
if they had the means of knowing the actual vote cast for 
the several candidates. 

No issue was taken upon the answer or plea, and at the 
January term, 1879, the relator dismissed the proceedings. 
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Tue StTaTE oF Fioripa Ex REL. H. BisBer, JR., vs. THE 
Boarp oF STATE CANVASSERS. 


1. It is not good ground of demurrer to an alternative writ of manda- 
mus directing a canvass of votes for Representative in Congress, 
that the relator does not show that he is qualified to take the 
office; the question of eligibility belonging exclusively to Congress 
to determine. 

2. The Statute authorizes the Board of State Canvassers to lay aside 
and not include in their canvass the county returns or papers pur- 
porting to be county returns, when it appears to them that such 
returns are ‘‘so irregular, false or fraudulent’ that the board can- 
not ‘‘determine the true vote’’ for any office, 7. e. the vote actually 
cast. The law requires the county canvassers to canvass the pre- 
cinct returns received on the sixth day after the election, whether 
the precinct returns from all the precincts are then in or not; and 
further requires the county board to certify the result of this can- 
vass to the State canvassers, to be included in the State canvass, 
unless they are shown or appear to be of the character above de- 
scribed. The returns from one county were shown to have been 
complete except that no return had been made to the county board 
of votes cast at one poll, and no vote from that poll was included 
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in the county canvass and return to the State Board, and for this 
reason the State Board did not include the vote returned from that 
county, on the ground that it was so irregular or false that it did 
not show the “‘true vote;”’ upon this state of facts it was held : 
That the county return was in no wise so irregular or false, within 
the meaning of the law, that the State Canvassers could not deter- 
mine the “true vote’’ from such return ; that the county return 
being genuine, regularly and strictly legal in all respects, and re- 
quired to be made for the purposes of the State canvass, and in- 
cluded only votes actually cast, it could not be condemned as 
‘*false,’’ but was a return expressly required by law to be counted. 
[Westcortt, J., dissenting, thought the return from Madison county 
was ‘‘false’’ within the meaning of the statute. } 

3. A certificate signed by a majority of a board of precinct inspectors 
of election, showing the vote cast at such precinct, is a valid return 
of the election, and the omission or refusal of one of three acting 
inspectors, who refused to join the other two inspectors in signing 
the return, is not an irregularity in the return. 

4, The omission to send to the Clerk’s office the oaths of inspectors of 
election or the poll-lists is a violation of duty on the part of in- 
spectors, but does not invalidate a return of the votes cast at the 
precinct. 

. The law directing the precinct inspectors to seal up their return of 
the votes cast before forwarding it to the clerk is directory only, 
and does not vitiate the return. 

6. The certificate of inspectors of an election to a fact not required by 
law to be certified by them, cannot be received by the county can- 
vassers to invalidate a regular return. 

7. Mere irregularities in the conducting of an election, or in making 
returns to the county board of canvassers, will not authorize the 
State Board of Canvassers to exclude the county return from the 
State canvass. 

8. It is not a good plea to an alternative writ of mandamus, directing 
a complete canvass of all the regular, unimpeached county returns, 
that a certificate of election had been issued to one declared elected 
upon a canvass in which certain county returns had been rejected 
which should have been counted, as the relator is entitled to de- 
mand a legal canvass of votes cast and duly returned, and a decla- 
ration of the result. 





co 


The alternative writ sets up the facts that the relator was a 
citizen of the State of Florida, and one of the candidates for 
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Representative in Congress at an election held in the Sec- 
ond Congressional District, on the 5th day of November, 
1878, and received a majority of the votes actually cast and 
duly returned to the Board of State Canvassers. 

That on the tenth day of December, 1878, the said re- 
spondents, as a Board of State Canvassers, organized, and 
proceeded to canvass the returns of said election, and that 
they did improperly reject a bona fide return of votes cast 
in Madison county, and refused to include in their said can- 
vass the entire return of votes from said county, on the 
ground that there was no return made from one precinct 
in said county to the county board of votes cast in such 
precinct, and such votes were not included in the return 
made by the county canvassers to the State Board; and 
that by so rejecting the county returns of Madison county, 
the relator was deprived of a certificate of election to 
which he would have been entitled if such returns had not 
been so rejected. He therefore demands that the State 
Board be required to convene, and canvass, and count all 
the bona fide returns 6f said election, including those from 
Madison, and declare and certify the result, and perform 
such other duties as are required by law in the premises. 

The respondents filed their demurrer to the alternative 
writ upon the following grounds: 

"1. It does not show that the relator is twenty-five years 
of age. 

2. There was not, nor is there any statute or law of the 
State of Florida, providing for the election of a Represen- 
tative in Congress from the Second Congressional District 
of said State. 

3. The said writ shows that the said return from Mad- 
ison county does not show or represent the true vote cast 
in said county at said election. 


H. Bisbee, Jr., in pro. per. 
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J. F. MeClellan and D. S. Walker, Sr., tor respondents. 
Tue Cuter Justice delivered the opinion of the court. 


Upon the first ground of demurrer, that the relator is 
not shown by the alternative writ to be twenty-five years 
of age, we remark that the title to the office not being by 
any possibility liable to be controverted in a proceeding of 
this character, any peculiar qualification prescribed by the 
Constitution of the United States for members of Congress, 
ean be tried only by the Congress. This proceeding seeks 
only to procure such certificate as the candidate voted for 
may be entitled to under the laws of this State, which cer- 
tificate is a property which tl ¢ person obtaining the most 
votes is authorized by law to demand. Upon this inquiry 
the right to take and hold the office is not in question, and 
a slight examination of the rules laid down in the books 
does not show that such a question has ever been enter- 
tained by the courts. Whether the relator possesses all the 
qualifications necessary to entitle him to a seat in Congress, 
is a matter that can only be inquired into by the House in 
which he may present a certificate of election. 

The relator shows in the pleadings that he is a citizen 
of this State, and was voted for at the last general election 
for Representative in Congress from the Second District, 
and that he received a majority of votes actually cast and 
duly returned, and that such votes have not been counted 
in full, so that a certificate of election is withheld from 
him. [If all this is true, no person other than himself is 
entitled to the certificate of election, and whether the one 
or the other is entitled to the seat, cannot be tried before a 
State court. The question raised, therefore, by the first 
ground of demurrer is not material in this court. Were 
this a proceeding under a writ of quo warranto to test the 
right to a State office, the question of eligibility would be 
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material. The first ground of demurrer is not sustained. 
The second ground of demurrer was abandoned upon the 
hearing. 

We proceed then to consider the third ground of de- 
murrer, involving the only material question before us. 

We do not find anywhere in the opinion or judgment of 
this court in the case of Drew, relator, against the State 
Canvassers, (16 Fla., 17,) or in any other case decided by 
this court any expression which will warrant the exclusion 
by the State Board of a return which is regular, genuine 
and bona fide, merely because the board are informed and sat- 
isfied that votes cast at a precinct (of which no return was 
made to the county board) were not included in the return 
made by county canvassers to the State board. The power 
of this board “is limited,” (as is expressly stated in the 
opinion of the court in that case,) “by the express words 
of the statute which gives them being to the signing of a 
certificate containing the whole number of votes given for 
each person for each office, and therein declaring the result 
as shown by the returns.” The judgment of the board 
may be invoked to lay aside a county return and omit to 
include it in the statement and determination of the result 
of the election, when it shall appear to them that the return 
is “so irregular, false or fraudulent” that it does not 
show the true vote, but does represent votes not cast 
according to the precinct returns made to them; or, in 
other words, that the return in the hands of the State board 
is not made up in good faith from such precinct returns, 
but is a thing manufactured, an attempted imposition upon 
the board, or of such character that it represents false- 
hood instead of the truth, as to the precinct returns of 
votes actually cast, and is, for such reason, not a lawful 
return of an election. 

In the case referred to, the court says: “The words 
‘true vote’ (used in the statute) indicate the vote actually 
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cast, as distinct from the legal vote.” The court was con- 
sidering whether the power of the board to dissect returns 
and reject such votes as may have been illegally cast was 
included in the language of the statute, and it was decided 
that they had no such power under the statute, and that 
the power given was confined to a determination as to the 
character of the return, whether it was regular, genuine, 
bona fide, a true or false compilation of precinct returns. 
This power was deemed incident to the character of the 
office of the canvassers as created and defined by law, for 
the protection of the board and the people from the effect 
of unlawful attempts to palm off upon them forged and 
“ doctored ” papers or wholesale falsehoods. To maintain 
under our statute that a county canvass based upon votes 
not cast as a proper return to be counted, would be clearly 
erroneous. 

Is this the character of the return from Madison? Does 
the return made by the county canvassers of that county 
bear any of the characteristics that place it among returns 
that the State board may exclude? Does it include any 
votes but those actually cast according to the precinct re- 
turns? Is it false as to those returns ? 

It is not pretended that the county canvassers of Madison 
county have violated the letter or spirit of the law, nor 
that the return made by them is “ irregular, false or fraud- 
ulent ” within the meaning of the statute. 

The ninth section of chapter 3021 (Laws of 1877,) amend- 
ing the twenty-fourth section of the act of 1868, provides 
that ‘on the sixth day after any election, or sooner if the 
returns shall have been received, it shall be the duty of the 
County Judge and Clerk of the Circuit Court to meet at the 
office of said Clerk, and to take to their assistance a Justice 
of the Peace of the county, * * * and they shall pub- 
licly proceed to canvass the votes given for the several offi- 
cers and persons as shown by the returns on file in the office 
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of such Judge and Clerk respectively. Such canvass shall 
be made solely and entirely from the returns of the precinct 
inspectors in each election district as filed by them with 
the County Judge and Clerk of the Cireuit Court respec- 
tively, and in no case shall the Board of County Canvas- 
sers change or vary in any manner the number of votes cast 
for the candidates respectively at any of the polling places 
or precincts in the county, as shown by the returns of the 
inspectors of such polling places or precincts. They shall 
compile the result of the election as shown by said inspec- 
tors’ returns, and shall then make and sign duplicate cer- 
tificates, containing in words and figures written at full 
length, the whole number of votes given for each office, the 
names of persons for whom such votes were given for such 
office, and the number of votes given to each person for 
such office. Such certificates shall be recorded by the clerk 
in a book to be kept by him for that purpose, and one of 
such duplicates shall be immediately transmitted by mail 
to the Secretary of State and the other to the Governor of 
the State.” 

The fourth section of chapter 1868 (Laws of 1872,) re- 
quires the State Board of Canvassers to “ proceed to can- 
vass the returns of said election, and determine and declare 
who shall have been elected to any such office, or as such 
member, as shown by such returns,” unless the returns are 
shown to their satisfaction to be vicious, as before stated. 

Now, the county canvassers of Madison county have 
fully and honestly complied with the law. They canvassed 
and certified all the votes returned to the Judge and Clerk 
in due form of law. ; 

The statute required them to perform their duty within 
a certain time, and they performed it. If precinct inspec- 
tors failed to return votes from their precinct, still the 
county canvassers lawfully proceeded without it. The 
State canvassers “may be authorized by the Legislature 
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(as said in the Drew case), to inquire into the truth or fgl- 
sity of the returns sent to them, and if, upon such inquiry, 
they be satisfied that the return does not show the vote 
actually cast at the election, but states a falsehood as to 
that fact, they may lay it aside and refuse to count the re- 
turn, as is provided in the act of 1872.” 

The county canvassers of Madison county made a return 
that contains only the truth and not falsehood. There is 
no pretense that they. have made other than a truthful, 
legal canvass and return of all the votes cast in the county 
and duly returned to them, and their returns to the State 
board are regular and intelligible, according to the plead- 
ings in this case. 

It was urged in the argument that if there should be in 
a given county a large number of precincts, and it should 
happen that the return of one poll only should reach the 
county canvassers, and this return only canvassed and re- 
turned to the State board, it would be absurd to treat this 
single poll as a true vote of the county. 

This state of things being made to appear, the State 
board might well consider that there had been improper 
conduct on the part of the precinct inspectors or messengers, 
as they would know that the entire vote of the county 
had not been given to the county board. We will not 
here instruct them as to their duty in such an extreme 
case. We submit, however, that because one or more pre- 
cincts may be disfranchised temporarily by rascality or 
accident, it does not follow that the residue of the voters 
of the county should be legally treated in the same manner. 

Whether the returns not made would produce a different 
result of the election would scarcely be determined by a 
canvassing board, and parties interested would doubtless 
seek a remedy. 

Suppose that at the close of the election at any polling 
place it should be ascertained that there were one or more 
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ballots found in the box more than there were names on the 
poll lists, and the inspectors, under the law, draw out and 
destroy a number of ballots equal to the excess, so that the 
lists and the ballots agree in number, and a return is made 
of the result, excluding the votes so drawn out and destroy- 
ed. Yet it may be proved that these ballots were “ actu- 
ally cast.” On this showing would the return give the 
vote “actually cast?” I think it would, though it did not 
show the entire vote cast. The votes returned were votes 
actually cast, and the return does not state a falsehood, is 
not irregular nor a fraud, because it is a lawful return. 
Yet this return is precisely as false as the return from Mad- 
ison county, and with the same propriety should be re- 
jected. 

Neither should be rejected, because both are true and ac- 
cording to law. 

Under the law and rules heretofore announced by this 
court upon the subject, the State board can only investi- 
gate the good faith and regularity of the action of the 
county board and their certificate, when these are chal- 
lenged, for their own protection and that of the public, and 
the due exercise of this power is the only protection against 
imposition. 

The omission of the inspectors of a precinct or polling 
place to make a return to the county board may occasion 
inconvenience to parties interested in the vote in a contest 
before a tribunal competent to hear and decide the right to 
an Office, but it is assuredly not the basis of the imputation 
of fraud or falsehood against the county returns or the 
ecunty board. ; 

Under the circumstances, in view of the decision of this 
court in the case of Drew, relator, against the State board, 
the election return of Madison county does not come “ un- 
der the condemnation ” of that decision. 

What the court might say if it was alleged by the re- 
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spondents that a portion of the returns received by the 
county board from the precincts had been without cause or 
arbitrarily suppressed, may not be appropriate to this case, 
for no such charge ismade. But, for myself, I feel bound 
to say that, in my judgment, the returns made to the State 
board in 1876, from the county of Clay, should have been 
counted for Governor Drew by the board, and had an ap- 
plication been made at the moment, looking to that end, I 
should have ruled in favor of it. The court, in its opinion 
on that question, said: “The answer states that thirty- 
tive votes were added (by the State board) upon the ground 
that said votes had been improperly rejected by the county 
canvassers of the vote of said county at said election, and 
that six votes were deducted upon the ground that said 
votes were cast by non-residents of the county. It follows, 
from the view we have taken of the law applicable to the 
powers and duties of the State canvassers, that any state- 
ment of votes by precinct inspectors which were not in- 
cluded in the canvass made by the canvassing board, ean- 
not be counted by the State board, the powers of the lat- 
ter being confined by law to counting only such votes as 
are duly returned by the county board.” 

I understood then as now, that this was a sufficient in- 
dication to the State board that the returns from Clay, so 
far as they gave evidence of “actual votes,” should be 
counted, there being no alleged evidence of fraud or false- 
hood as to the returns so made by the county board ; but 
that the precinct returns had been rejected by that board 
in making the county canvass solely (yet honestly) upon 
insufficient grounds. 

The State board had at first included the Clay county 
returns in their canvass, embracing not only the votes reg- 
ularly returned, but also the votes mentioned in the pre- 
cinet returns which the county board had omitted to in- 
clude in their final return to the State board. 























JANUARY TERM, 1879. 39 








Ex rel. Bisbee v. Board State Canvassers—Dissenting Opinién. 








The comments of the court, referring to the Clay county 
returns, condemned the action of the State board in includ- 
ing the thirty-five votes from the rejected precinct returns, 
and the court said they could not be counted by the State 
board, their powers being contined by law to counting only 
such votes as are duly returned. 

It strikes me that if the opinion of the court had been 
that the regular returns of votes from Clay county should 
not be counted, by reason of the omission to include the 
precinct votes mentioned, the court would have so expressed 
itself, which it did not do, but used the language above 
quoted. 

But the returns from Madison county are not in the 
same condition. The canvassing board of Madison counted 
and duly certified to the State board all the returns made 
to them; the law above quoted required them so to do 
without reference to returns they did not have, and the 
law required the State board to count such unimpeached 
returns. 

The demurrer is overruled. 


Mr. Justice Westcott, dissenting, delivered the follow- 
ing opinion: 


Not differing with the conclusions of the court as to the 
first and second grounds of demurrer to the alternative writ 
of mandamus in this case, I say nothing as to the matters 
therein set up. 

Differing, as I do, from its conclusions as well as its rea- 
soning upon the third ground of demurrer, a brief state- 
ment of the case is necessary to enable one to appreciate 
the exact question presented by that ground of demurrer. 

This is a proceeding by mandamus seeking to control the 
Board of State Canvassers in the matter of their canvass 
of votes cast at an election for Representative from the: 
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Second District of Florida in the 46th Congress of the 
United States, the relator being a candidate at said election. 

In the canvass of votes by the Board of State Canvassers 
cast in the county of Madison, one of the counties compos- 
ing the said Congressional District for said Representative 
in the 46th Congress of the United States, the alternative 
writ alleges that the State Board omitted and failed to 
count the votes returned by the board of county canvassers 
for that county. It admits the fact also that said return of 
the county board did not embrace the votes actually cast 
at district number four in said county, the relator alleging 
upon information and belief that at said district 186 votes 
were cast for him, and 129 votes were cast for Noble A. 
Hull, who was, with himself, a candidate for said position. 
The relator avers also that the return from the county of 
Madison embraced all the votes cast for said office in the 
county, as shown by the returns on file in the offices of the 
county judge and clerk, and that no return from the 4th 
district was before them. The demurrer admits these facts, 
The question involved, therefore, is whether under the law 
the Board of State Canvassers should count a county return, 
which, it is admitted, does not embrace the actual vote cast at the 
election in the county by 315 votes, an entire precinct in a 
county; it being likewise admitted that it does embrace all 
the votes of precincts or districts which were returned to 
the clerk and county judge. To this question I address 
myself. 

The first question which arises here in connection with 
the general question as stated is, did the State Board have 
the right to ascertain this fact as to the actual vote cast at 
the election, outside of what appeared on the face of this re- 
turn? The alternative writ to which this demurrer is in- 
terposed alleges as facts that the return from Madison coun- 
ty omits this precinct, is regular upon its face, and is the 
bona fide act of the county board. If the State Board is 
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limited in its enquiries to the face of such return, then the 
fact of omission of this precinct not thus appearing in this 
case, and the board having no power to go beyond its face 
to make such enquiry, the necessary legal result would be 
that the act of the board was unauthorized by law; that 
they should have counted the return as it appeared, and the 
result would be that the peremptory writ should be granted. 
Such was the view of relator’s counsel in the case of Drew 
vs. Board of State Canvassers, (16 Fla., 22, 34, 35,) if I un- 
derstand the pleadings and briefs therein. In my judg- 
ment, this question was there directly presented for consid- 
eration, and was determined. As that opinion, however, 
was written in a few hours, and for that reason was neces- 
sarily brief, although I think in no respect erroneous, I will 
not content myself with a simple narration of the conclu- 
sions there stated. Justice to myself, and a due regard for 
the importance of the principle involved, justifies its more 
elaborate discussion. I shall discuss this question, first, as 
though it was res integra; shall, in the second place, show 
what the court determined in that case in reference to this 
question; and in the third place shall show that the ques- 
tion was presented by the pleadings in that case for deter- 
mination, and that the expression of opinion there as to 
this point was not an obiter dictum, but was the decision of 
a question plainly involved. 

The statute controlling the State Canvassing Board, after 
providing for its organization, directs that it shall “proceed 
to canvass the returns of said election, and determine and 
declare who shall have been elected to any such office, or 
as such member, as shown by such returns. If any such 
returns shall be shown or shall appear to be so irregular, 
false or fraudulent that the board shall be unable to deter- 
mine the true vote for any such officer or member, they 
shall so certify, and shall not include such return in their 


determination and declaration, and the Secretary of State 
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shall preserve and file in his office all such returns, together 
with such other documents and papers as may have been 
received by him or by said Board of Canvassers. The said 
board shall make and sign a certificate, containing in words 
and figures written at full length, the whole number of 
votes given for each office, the number of votes given for 
each person for each office and for member of the Legisla- 
ture, and therein declare the result.” It needs no argument 
to show that, under the statute, the basis of the determina- 
tion and declaration by the board as to who shall have been 
elected to any office must be the returns; and that their 
action must correspond to what is shown by the returns. 
When, however, such returns shall be shown or shall appear 
to be so irregular, false or fraudulent that the board shall 
be unable to determine the true vote for any such officer or 
member, they shall so certify, and shall not include such 
return in their determination. If this clause be a grant of 
power in conformity to organic law, then in the event it is 
shown or appears that a county return is irregular or false 
or fraudulent, within the meaning of this section, there 
certainly can be no doubt that the State Board must not 
count such return. Again, as the statute provides that 
“the Secretary of State shall preserve and file in his office 
all such returns, together with such other documents and papers 
as may have been received by him or by said Board of Can- 
vassers,” it is equally clear that the papers and documents 
which may be considered by the board in making their 
determination are not the returns alone, (which, under the 
law, are required to be sent by the county canvassers ¢o the 
Governor and Secretary of State,) but in addition to the re- 
turns, are such other papers as may have been received by the 
Secretary of State and the board. Unless it can be main- 
tained that returns are not only returns, but returns and 
papers and documents other than returns, and I presume no 
sane man would endeavor to establish such a proposition, 
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then, under this statute, the board, in determining this 
false, irregular or fraudulent character of returns, may look 
beyond the face of such returns, and examine and receive 
papers and documents other than returns. Again, under 
the law, the county returns are sent alone to the Governor 
and Secretary of State. They are not sent directly to the 
board, and yet the board are authorized to receive papers 
themselves, for the law directs what disposition is to be 
made of such papers when received. 

Again, the law, defining the duties of the county can- 
vassers, provides that the canvass they are to make, “shall 
be made solely and entirely from the returns of the precinct 
inspectors in each election district, filed by them with the 
County Judge and Clerk of the Circuit Court respectively, 
and in no case shall the board of county canvassers change 
or vary in any manner the number of votes cast for the can- 
didates respectively, at any of the polling places or pre- 
cincts in the county, as shown by the returns of the inspect- 
ors of such polling places or precincts. They shall com- 
pile the result of the election as shown by said inspectors’ 
returns, and shall then make and sign duplicate certificates, 
containing in words and figures written at full length, the 
whole number of votes given for each office, the names of 
the persons for whom such votes were given for such office, 
and the number of votes given to each person for such 
office.” The law then provides that one of such certificates 
shall be sent to the Governor and one to the Secretary of 
State. This court, in The State vs. The Board of Canvass- 
ers of Alachua County, (17 Fla.,) determined, but a few 
week since, that under this statute the duties of the county 
board were solely ministerial, and that, in making up their 
canvass, they were to compute the inspectors’ returns and 
nothing else. In view of the very exact, precise and re- 
strictive language of this statute,and the opinion of this court 
interpreting it, in the case referred to, it is clear that the 
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law prohibits the county board from placing upon the face 
of its return to the Governor and Secretary of State any- 
thing except what is shown “solely and entirely” from the 
returns of the precinct inspectors, in each election district, 
and “in no case” shall they change or vary “in any man- 
ner” the number of votes cast, as shown by the returns of 
the inspectors of such precinct. If it is a return from a 
precinct, made by the inspectors of such precinct, then, no 
matter how false or fraudulent it may be as to the vote 
cast, and independent of the question whether it contained 
more or less than the votes cast, it must be canvassed and 
counted by the county board. Not only is this true, but 
in addition to all this, there may be a consideration for the 
act, and yet the return must be counted. This is the effect 
of the decision of this court in the case of The State ex. re’. 
H. Bisbee, Jr. vs. The Board of County Canvassers of 
Alachua County, lately decided by this court. This being 
so, then, if the county board strictly performs its duty, and 
restricts itself to placing upon the face of a return that 
only which the law authorizes it to place there, a return 
made to the Secretary of State can never, and should never, 
show upon its face either falsehood or fraud, for, to place 
anything of that character upon its face would not only be 
an irregularity, but a clear, plain violation of the law 
which defines their duties in this very particular, and the 
act of the Legislature, which makes it the duty of the 
State Board to have, for the basis of its certificate, returns 
not shown or not appearing to be false or fraudulent, be- 
comes nothing, a mere vox et preterea nihil in all cases where 
another board of canvassers have complied with the law 
defining their duties, this, too, notwithstanding the returns, 
when considered with reference to the vote actually cast at 
the election, may be shown, otherwise than by their face, 
to be both a falsehood and a fraud. Besides, any writing 
made upon the face of a return by the county board, out- 
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side and in violation of their power and duty under the 
law, is entitled to no more consideration than such an act 
done by an individual. Being beyond official authority, it 
cannot be treated as an official action. The adoption of 
this view brings us necessarily to the conclusion, that the 
Legislature authorizes the State Board to act alone upon 
returns not shown to be false, and, at the same time, limits 
them in their investigation of the fact of falsehood to an 
official paper, which, if legal and in proper form, can never 
establish the fact of falsehood. The signification of the 
words, “shown or shall appear,” in this section, are to be 
determined, as in every other case of like investigation, by 
the nature of the thing which is to be shown or to ap- 
pear. That which is to be shown here is the irregularity, 
the falsehood or fraudulent character of a return, purport- 
ing, upon its face, to contain the votes cast at a general 
election held in a county; and as a county return may be 
legal and formal and regular in its character, and yet false 
as to the votes cast or given in a county, (the matter of in- 
quiry,) the nature of the thing to be shown or to appear 
necessarily excludes and prevents such interpretation or 
construction of the statute as limits the enquiry to what is 
shown or appears by the return. The reasonable, the fair, 
the simple interpretation of the language of this statute is 
entirely in conflict with this view. It is a fundamental and 
elementary rule of construction, prevailing in all courts in 
England and America, that when this is the case, the duty 
of a court is to declare the plain intent, the clear meaning 
of the statute, unless it is shown that the literal and sim- 
ple construction of the language employed is clearly not 
within the intention of the Legislature, and that something 
else was. 

Here, as I have demonstrated, the view that the State 
Board is restricted to the county return in determining its 
falsehood, is directly opposed to the intention of the Leg- 
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islature, because the fact of falsehood cannot legally and 
properly appear therefrom in any case, and the Legislature 
contemplated that it might be shown or appear, if it ex- 
isted. To my mind, therefore, this construction of the 
statute is clearly wrong. It is useless, in this connection, 
for those who advocate this rule, to cite decisions of other 
State courts to the effect that under their statutes a State 
Board is restricted in its enquiries to the genuineness of the 
return before them. The statutes they are construing are 
essentially different from ours. They authorize no inquiry 
as to the falsity or truth of a return when it speaks as to 
the votes cast. Our statute does authorize this specific in- 
quiry, and to adopt the decisions referred to would be an 
usurpation of legislative functions by a judicial tribunal, 
for the act would be simply the repeal of a statute under 
the forms of judicial proceedings. 

This view that the State Board could determine the fal- 
sity of a return by inquiry aliunde its face, is sustained by 
what is said in the case of Drew vs. State Canvassing 
Board. (16 Fla., 45.) This court there said : “ The clear effect 
of this clause ” (meaning the clause regulating the canvass of 
returns by the State Board) “is that a return of the character 
named ” (meaning thereby the irregular, false or fraudulent 
characacter mentioned in the statute,) “ shall not be included 
in the determination and declaration of the board, and that it 
has power to determine the bona fide character of the returns 
dehors their face.” The court in that case also said, when 
interpreting section 5 of article XIV. of the Constitution, 
that “the necessary conclusion is that said officers may be 
authorized by the Legislature to inquire into the truth or 
falsity of the returns sent to them, and if upon such in- 
quiry they be satisfied that fhe return does not show the 
vote actually cast at the election, but that it states a falsehood 
as to that fact, they may lay it aside and refuse to count the 
return, as is provided in the act of 1872.” 
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This question as to enquiry beyond the face of the re- 
turns was involved in the determination of the demurrer of 
the relator to the answer of the respondents in that case. 
This answer alleged as to the return from one of the coun- 
ties that it did not “ include the vote cast in said county as it 
appeared on the face of the return, upon the ground 
that it appeared in evidence that there was such irregularity 
and fraud in the conduct of the election in said county in 
receiving the votes of persons not registered, and there be- 
ing no registration list furnished inspectors and no designa- 
tion of voting places, and no notice of election, that said 
board could not ascertain the true vote.” (16 Fla., 31.) Al- 
legations as to the reception of evidence offered by both 
sides, and enquiry beyond the face of the return, are also 
found in other portions of the answer to which this demur- 
rer was interposed. (16 Fla., 27.) The alternative writ of 
the relator himself stated that the board had received “ ex- 
parte affidavits to impeach the returns,” that they had “ ex- 
ceeded their powers,” and that “ they should have confined 
their canvass of said returns ” to what was shown or appear- 
ed on the face of said returns.” (16 Fla., 22.) A demurrer 
to such an answer preceded by such an alternative writ and 
sustained by briefs of counsel discussing this very point, 
certainly presented it for the consideration of the court, and 
an announcement by the court that it did not think the 
pleadings involved the point could have been well met by 
an intelligent bar with a smile, indicative of an emotion 
much less complimentary in its character than an expres- 
sion of surprise. 

My conclusion, therefore, as to this point is, that the 
State Board was not obliged to accept the face of the re- 
turn, and that the matter of its falsity could be ascertained 
dehors its face; that such is the plain meaning of the stat- 
ute as well as of the decision in the case reported in 16 
Fla. The alternative writ here does not state the method 
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of inquiry by which the board ascertained the fact that 
315 votes (the vote cast at one precinct) were not embraced 
in this return, and, therefore, no question as to the legality 
of the method adopted, whatever it may have been, to as- 
certain this fact, is presented. 

Having thus shown that the State Board has the author- 
ity to look beyond the face of the return to ascertain 
whether it states the truth, and the alternative writ in this 
case setting up and admitting the fact as known and ascer- 
tained by the board that the entire vote at one precinct in 
the county (315 in number) was not counted, the only re- 
maining question arising upon this demurrer which it is 
essential to consider is, was this a false return within the 
meaning of the statute? If it was, then the State Board 
properly laid it aside and did not count it. If it was not 
a false return, (there being no question as to regularity or 
fraud,) then they should have counted it. 

I shall first consider this question in reference to the case 
of Drew, (16 Fla.,) and shall, in the second place, ex- 
amine the opinion of the court now rendered and compare 
it with what was decided in that case. In the case of The 
State ex rel. Geo. F. Drew, the respondents alleged in their 
original answer that votes were added in some cases to 
those embraced in county returns, and that in other cases votes 
were deducted from those returned, on the ground that the 
return did not represent the true vote, meaning thereby 
the legal vote of the county as distinct from the actual vote 
cast. These answers being entirely too general in their 
character, upon motion of the relator the court required 
them to be amended so as to set forth the specific grounds 
of rejection or addition in each case. In the answers, orig- 
inal and amended, the fact appeared that the Board claimed 
and exercised pure judicial powers, that is, a right to de- 
termine whether a vote cast was a legal vote, and other 
powers of like character, upon the ground that such ille- 
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gality rendered the return irregular, false or fraudulent, 
within the meaning of the statute, and that the words 
“true vote” meant the legal vote. To these answers, orig- 
inal and amended, the relator demurred. Admitting that 
a case was made by the alternative writ, the question pre- 
sented was, do the facts set up in such answers, original and 
amended, constitute in law a reply to the alternative writ? 
Did they show a performance of their legal duty? What 
were these facts? In the first place there was, as against a 
regular return, the determination that a number of votes 
embraced therein were illegal, and that an election was 
illegal. This was the exercise of general judicial power, a 
power which related to the ultimate final right to the office, 
as contra-distinguished from the right to a certificate which, 
under the law, was simply to constitute “prima facie evi- 
dence of election;” a thing no more final in its character 
than a certificate of an election granted by the Secretary of 
State to a person who appears from the canvass of returns 
from a county to have been elected to the Legislature. 
This question thus clearly presented was disposed of by the 
court in this language: “The general nature of the power 
given by the statute is ministerial, and that to the extent that 
any strictly and purely judicial power is granted, such power 
cannot exist.” (16 Fla., 44.) It is unnecessary to repeat 
here the grounds upon which this conclusion was based. 
[ do not understand the court to differ from me in this 
view, and it is unnecessary to say more. The next question 
presented in the case of Drew was the signification of the 
words “true vote” and of the words “ irregular, false and 
fraudulent,” used in “connection” with the words “ true 
vote.” The words “true vote” and the words “ irregular, 
false and fraudulent ” in “ connection ” therewith, are found 
in the answer as to Manatee county. Like words are used 
in the answer as to Jackson, Hamilton and Monroe, (16 
Fla., 27,) and under the demurrer these questions were 
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properly presented. The court, in disposing of them, said : 
“ While the general powers of the board are thus limited to 
and by the returns, still as to these returns the statute pro- 
vides that ‘if any such returns shall be shown or shall 
appear to be so irregular, false or fraudulent that the board 
shall be unable to determine the true vote for any officer or 
member, they shall so certify, and shall not include such 
return in their determination and declaration; and the 
Secretary of State shall preserve and file in his office all 
such returns, together with such other documents and pa- 
pers as may have been received by him or by said Board 
of Canvassers.’ The words ‘true vote’ here indicate the 
vote actually cast, as distinct from the legal vote. This fol- 
lows, first, from the clear general duty of the canvassers, 
which is to ascertain and certify the ‘ votes given’ for each 
person for each office, and, second, because to determine 
whether a vote cast is a legal vote is beyond the power of 
this board.” Thus is defined the words “true vote.” The 
court then say, “as to the words ‘irregular, false and fraudu- 
lent’ in this‘ connection,’ ” that is in connection with the 
words “true vote” as used in the answer, 16 Fla., 27, 
“their definition is not required by the pleadings in this 
case.” The court then gave a reason for this, and remark 
that “these respondents have not alleged that they have 
before them any return so irregular, false or fraudulent that 
they are unable to determine the actual vote cast in any 
county as shown by the returns.” The substance of all of 
which is that the court having determined that the words 
true vote did not indicate the legal vote but the actual 
vote, and the respondent’s answer having connected these 
words with the words true vote and legal vote, he had 
nothing in his answer which raised any question as to their 
signification when used in connection with the words actual 
vote. 

In view of all this, it certainly cannot be doubted that 
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this court determined in the case of the State ex rel. Drew 
that the false or true character of a return was to be deter- 
mined with reference to “ the vote actually cast.” I do not 
mean by this that any part of the answer of the respon- 
dents, or the alternative writ issued, set up in terms a fail- 
ure of the board to count any return because it was false 
as to the actual vote cast. No part of the answer which 
was responsive to relator’s case, and to that respondents 
were confined, set up any such fact. What I mean is that 
the pleadings, the points presented in argument, indeed 
everything in the case, required at our hands a decision fix- 
ing the meaning of the words “ true vote,” and as it cannot 
be denied that the word false is used in connection with 
the words “ true vote,” and is to be interpreted in reference 
thereto, then it necessarily follows, if the words true vote 
mean “the vote actually cAst,” that the false or true char- 
acter of a return must be determined with reference to the 
vote actually cast. 

This, however, is not all that the court said in reference 
to this precise point in that case. The power of the Legis- 
lature under the Constitution of this State to authorize this 
board to enquire into the falsity of a return and to ascer- 
tain that fact by means outside of its face was questioned. 
While the court sustained the point made that the Legis- 
lature could not bestow general judicial power such as 
was involved in determining the legality of a vote cast, 
and such like powers, it affirmed in no uncertain language 
the power of the Legislature to authorize this board to “ in- 
quire into the truth or falsity of the returns sent to them.” 
What did this court say? Our language then was, “the 
constitutional provision that the officers of one department 
of the government are strictly forbidden to do any act or 
to exercise any function pertaining to any other depart- 
ment, unless expressly provided for in the Constitution, 
must be taken in connection with the provision (Sec. 5, 
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Art. XIV,) authorizing and requiring the Legislature to 
provide for ascertaining the result from the returns of elec- 
tions. This is clearly an express authority for providing 
that returns of elections must be received, considered and 
passed upon by such officers or persons as might be desig- 
nated by the Legislature. And the necessary conclusion is 
that such officers may be authorized by the Legislature to 
inquire into the truth or falsity of the returns sent to them, 
and if upon such inquiry they be satisfied that the return does 
not show the vote actually cast at the election, but that it states a 
falsehood as to that fact, they may lay it aside, as provided in 
the act of 1872.” 

This court then said, if it said anything, in the case of 
the State ex rel. Drew, that the words “ true vote” in this 
statute meant the vote actually cast. Not only did it say 
this, but it also said, “if upon gnquiry, they (meaning the 
State Board) be satisfied that the return does not show the 
vote actually cast at the election, but that it states a false- 
hood as to that fact, they may lay it aside and refuse to 
count the return.” 

This brings us to the consideration of the present de- 
cision. What does the court now say? Does it say to the 
board, reject this return, as it fails to include 315 votes cast 
at the election in Madison county? Does it say you can go 
aliunde the return and inquire into this fact? Not at all. 
If I understand the decision, the board must have nothing 
to do with the matter of votes actually cast at the election, 
if it appears that the return embraces /ess than the votes 
cast at the election, but embraces all the votes contained in 
precinct returns which were in the office of the clerk and 
judge when the county canvass was had and the county re- 
turn made. Inotherwords, the “fact” asto which and in refer- 
ence to which the falsity of a return is to be ascertained, is 
not * votes actually cast at the election” as was held in the Drew 
case, but votes actually cast at the election, and, in addition 
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thereto, returned to the county board. To this extent, there- 
fore, it is clear that the court is now making new and ad- 
ditional requirements in order to stamp a return with the 
character of falsity. The board is here ordered to count a 
return which, under the law, should contain a// the votes cast 
at the election in a county, when it is admitted by the rela- 
tor himself, in his own pleading, that as to that fact it states 
a falsehood in that it fails so to do by 315 votes. A return 
containing only a part of the votes cast in a county is not 
contemplated by the law controlling elections. The inten- 
tion of the Legislature and the provisions of the statute 
contemplate only a return embracing “ the whole number 
of votes given for each office” in each county. It contem- 
plates returns from the “inspectors in each election dis- 
trict.” If, as in this case, the returns from one precinct are 
not before the county board, then a case not contemplated 
by the Legislature arises; a case which perhaps they can- 
not remedy, because they can only count the returns before 
them without regard to their false or fraudulent character. 
They can only determine whether they are returns. But is 
it true that because the county canvassers are thus restricted 
in their powers by statute, that the State Board is like- 
wise restricted, when it examines the county returns itself? 
Clearly not. The State Board is not controlled by the law 
controlling the county board. Its duties are defined by 
another section of the law, which gives it power to deter- 
mine whether that return shows the votes actually cast at 
the election in the county. Much is said in the opinion 
of the court as to a county canvass based upon votes not 
cast. It is said that such a return is not to be counted. 
This question is not involved in this case, but if it be true 
that the State Board must count the returns of a county, 
as to which the county board has performed its duty, and 
is limited by the action of the county board, then it seems 
to me this conclusion is an error, because it is very clear 
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trom the statute regulating the power of the county board 
as this court has defined it, (State of Florida vs. Board of 
Canvassers of Alachua county, 17 Fla.,) that this board can 
only enquire as to the genuineness of the return. If it isa 
return signed by precinct inspectors, they cannot enquire 
into this fact. They must count it, and if the State Board 
is to count whatever the county board has legally counted, 
then it must count such a return. I do not mean by this 
to express any opinion as to the law in such a case, and 
only state my view if the rule mentioned controls. It is 
not necessary that a county return should be both false and 
fraudulent in its statements as to the votes cast at an elec- 
tion. It may be rejected for either cause. What, however, 
is a fraudulent return, within the meaning of this statute, 
and at the same time not a false one, I have never under- 
stood. It seems to me that the legitimate legal deduction 
from the view now expressed by the court is that the State 
Board cannot go behind the county return, if it represents 
the performance of their legal duty, and is not affected by 
some fraud on their part; and, as the county board cannot 
enquire whether precinct returns show more or less than 
the vote cast, then, according to this view, the State Board 
is likewise restricted in its enquiry. The subject matter 
for enquiry by the State Board is the votes given, the votes 
cast in the entire county. The county return purports on 
its face, in all cases, to give the entire return, if it is framed 
in accordance with the law. This being so, where is the 
difference between a return shown to contain less than the 
votes cast, and one shown to contain more, if the falsehood 
or truth of a return is to be determined, as we said in the 
Drew case, in reference to “ the vote actually cast at the 
election ?” 

The court in illustrating its position states the case of a 
county return embracing votes at a precinct at which some 
ballots had been withdrawn and destroyed because more 
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ballots were found in the box than there were names on 
the poll list. This return, the court says, is precisely as 
false as the return from Madison county, and with the same 
propriety should be rejected. 

If such a return as this should come before the State 
Board, that Board would look to its own powers to deter- 
mine whether the case of a difference between ballots found 
in the box and the names on the poll list was a case for its 
consideration. Upon the Board ascertaining that the rem- 
edy for such discrepancies which the law prescribed had 
been applied, it would necessarily conclude that it presented 
a case beyond its powers, and independent of the question 
whether such discrepancies would, under other circumstances, 
justify and require them to set the return aside, yet they 
could not apply this remedy when the law, in clear, plain 
and unmistakable terms, directed another to be applied, 
and it had been applied. The court in considering this 
analogy states, “yet it may be proved that these ballots 
were actually cast.” The law contemplates nothing of the 
kind. They are destroyed. When such a discrepancy 
occurs, the Legislature accepts the poll list as showing the 
number of votes actually cast by voters or persons purport- 
ing to be voters. When the ballots found do not corres- 
pond with this list, the excess is not dignified by the law 
with the standing of a vote. The law stamps this excess 
with a seal of condemnation, directs destruction, and noth- 
ing ean be proved as to these ballots before the State or 
County Boards. 

No such question as this, however, is involved in this 
ease, and what I say is only in reply to the illustration 
made by the court. This brings me to the consideration 
of the last subject mentioned in the opinion which I shal] 
discuss, the Clay county returns. 

Whether I should say anything in reference to the re- 
marks made in the opinion as to the action of the court in 
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the case of the State ex rel. Drew vs. The State Canvassers, 
in the matter of the Clay county returns, has been the sub- 
ject of much consideration with me. At first, as the court 
remarked in reference to the matter that “the returns from 
Madison county are not in the same condition” as the Clay 
county return was in the case referred to, I thought it best 
to say nothing. If they were not in the same condition, 
then any remark in reference to the Clay county return in 
the case of Drew vs. The Board of State Canvassers was 
not applicable to the return from Madison county here, and 
the opinion upon its face admitting this fact I thought sufti- 
cient. But as any mention of the matter was entirely unne- 
cessary, and the facts stated as being before the court in refer 
ence to the Clay county return in the case referred to are erro- 
neous, a correct statement of them as they appeared in the 
pleadings should be made in orderthat the opinion as written 
in the case of the State ex re/. Drew vs. The Board of State 
Canvassers may be shown not to be properly subject to the 
criticism which the last clause of the remarks made upon 
the subject contains. 

The question before the court as to the Clay county re- 
turn in that case arose upon the demurrer to the answers 
of the respondents, original and asamended. The origina] 
answer made no mention of Clay county, nor did the alterna- 
tive writ. The amended answer departed from the case 
made by the alternative writ. The court’s power was in- 
voked by it to correct no alleged error as to Clay county. 
A reply setting up such action constituted no answer to the 
alternative writ. The relator, so far as the case made by 
his petition and the alternative writ of the court disclosed, 
made no complaint of the board’s action as to this return. 
A reply in this case stating action as to some county other 
than Madison, of which the relator did not complain, and 
which did not affect his ultimate right to the certificate, 
would present a like case. But counsel in the case, actu- 
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ated by a laudable purpose and wish, as was frequently ex- 
pressed at the bar, to have a full adjudication upon the 
merits, made no such objection. Now what were the pre- 
cise facts as to the Clay county return before the court upon 
this demurrer? I quote the exact language of the amended 
answer: ‘ And these respondents further say, that in the 
County of Clay twenty-nine votes were added to the vote 
cast for George F. Drew, and six votes were added to the 
vote cast for Marcellus L. Stearns, upon the ground that 
said votes had been improperly rejected by the county can- 
vassers of the vote of said county at said election. And 
further in relation to the said county of Clay, that four 
votes cast for George F. Drew at said election were de- 
ducted, and two votes cast for Marcellus L. Stearns were 
deducted, upon the ground that said votes were cast by 
non-residents of the county.” 16 Fla., 30. 

This answer does not contain one word as to a “ precinct 
return,” and to it the court was restricted in determining the 
facts as to which it was to declare the law. Therefore, no 
such fact was before the court. From the answer it would 
appear that the vote cast meant the vote stated on the face 
of the return. As a matter of course, in view of the pre- 
vious opinion of the court, the State Board could not in 
any case add to or take from the votes named in the county 
return. By reference to the opinion as to the Clay county 
return, it will be seen that this is precisely what the court 
said as to the case stated. This statement of the law was 
entirely correct. It is true the court, in discussing the re- 
turn from Clay county, uses the words, “statement of votes 
by precinct inspectors,” but this by no means necessarily 
means a precinct return or a “certificate of the result” of 
an election at a precinct. Again, these words in the con- 
nection in which they are used in the opinion refer to the 
six votes deducted from the “ votes cast” as well as to the 
35 votes added to the votes cast, and there is certainly no 
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such thing known to the law as a precinct return of votes 
deducted from the vote cast at the precinct, or of votes 
added to the votes cast, and these were the additions and 
deductions made as alleged in the answer. 

The criticism itself is based upon the hypothesis that it 
was the opinion of the court that the return from this coun- 
ty should not be counted. I am not aware that such ever 
was the opinion of the court, or that it was the opinion of 
any member of the court at the time the language referred 
to was written. I had not even seen any of the papers 
connected with the action of the board. I might enter 
into the history of this portion of the opinion in the case 
of the State ex rel. Drew vs. The State Board, but this, as 
well as what has been said in the opinion of the court as 
to the Clay county returns, and what I have been constrained 
to say on account of the statement of facts and the criticism 
referred to, is, in my judgment, all unnecessary, all outside 
of this case. 

Thinking as I do, for the reasons before stated, that the 
court in commanding the State Board to count the return 
from Madison county is directing them to state a falsehood, 
within the meaning of the statute, I cannot assent to such 
action. 


The counsel for respondents having obtained leave, upon 
the overruling of the demurrer, to answer over, the Secre- 
tary of State (Wm. D. Bloxham) and Comptroller (Colum- 
bus Drew), filed an answer of the effect stated in the fol- 
lowing opinion, delivered by the Chief Justice. The 
Attorney-General refused to join in this answer, but filed 
a separate statement. The certificate, annexed to this 
statement, is the same as that originally made by the Board 
of State Canvassers, in rejecting the Madison county re- 
turns. The statement, including the certificate, is as fol- 
lows: 
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“The separate statement of George P. Raney, Attorney- 
General of the State of Florida, to the alternative writ of 
mandamus in this case shows: 

“ While it is true that the papers referred to in the auswer 
submitted by the Honorable Comptroller and Secretary of 
State, were before the board and were urged by counsel for 
the Hon. Noble A. Hull, as containing grounds sufficient in 
law for rejecting the return from Madison county, my own 
reasons for assenting, that it should be announced as the 
conclusion of the board that such returns should be re- 
jected, are those stated in the certificate hereto annexed, 
marked A. 

“6” 
MADISON COUNTY. 

“The Supreme Court, in the case of Drew vs. the State 
Canvassing Board, in construing the section of the statute 
defining the powers and duties of this board, says: “ The 
words ‘ true vote’ indicate the votes actually cast as distin- 
guished from the legal vote.” The Court again says that 
the clear effect of the clause, “if any such returns shall be 
shown or shall appear to be so irregular, false or fraudulent 
that the board shall be unable to determine the true vote 
for any such officer or member, they shall so certify, and 
shall not include such return in their determination and 
declaration, and the Secretary of State shall preserve and 
file in his office all such returns, together with such other 
documents and papers as may have been received by him 
or by said board of caevassers,” is, “that a return of the 
character named shall not be included in the determination 
and declaration of the board, and that it has power to de- 
termine the bona fide character of the returns dehors their 
face.” The expression “bona fide character” here used 
evidently refers to the words “ irregular, false or fraudu- 
lent ” used in the statute. It again says, in discussing the 
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article of the Constitution under which this section is au- 
thorized, “this is clearly an express authority for provid- 
ing that returns of elections must be received, considered 
and passed upon by such officers and persons as might be 
designated by the Legislature, and the necessary conclusion 
is that such officers may be authorized by the Legislature 
to inquire into the truth or falsity of the returns sent to 
them, and if, upon such inquiry, they be satisfied that the 
return does not show the vote actually cast at the election, but 
states a falsehood as to that, they may lay it aside and refuse 
to count the return as is provided in the act of 1872.” 
The power to lay a return aside and not include it in the 
determination under such circumstances, involves the duty to 
so lay it aside under the same circumstances. It is not denied 
that the return from Madison county does not include any 
of the votes actually cast at precinct No. 4 in this county ; 
and it is the conclusion of the board that this return does 
not, therefore, show the entire or true vote actually cast at 
the election in this county. Although it is true that the 
county canvassers did canvass all the precinct returns which 
had been received at the clerk’s or county judge’s office up 
to the time of making the canvass, and although there is 
no irregularity in the action of the county board, yet this 
return does not state, in the opinion of this board, the truth 
as to the actual vote cast, but comes under the condemnation 
of the decision of the Supreme Court. This board, there- 
fore, determined it to be its duty not to include this return 
in its determination and declaration, and certifies that such 
return is so false that the board is unable to determine 
from such return the true vote for any officer or member, 
cast in said county. 


The relator demurred to the answer of the Comptroller 
and Secretary of State, on the ground that it did not state 
any defence in law to the writ. 
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The demurrer was argued by 
H. Bisbee, Jr., in pro. per. 


J. F. McClellan and D. S. Walker, Sr., for the Comp- 
troller and Secretary of State. 


Tue Cuter Justice delivered the opinion of the court. 


To the alternative writ of mandamus, the respondents, 
the Secretary of State and Comptroller, say that when the 
returns from Madison county were under consideration be- 
fore the board, certain papers “herewith filed” were also 
before the board ; that these papers, with the admission of 
both parties that the returns from precinct number 4 in 
Madison county were missing, constituted all the evidence 
before the board, upon the consideration of which they 
came to the conclusion that the returns from Madison coun- 
ty should be rejected. They further say that previous to 
the service of the writ in this case, having also rejected the 
returns from Brevard county, they found from the returns 
received from the other counties that Noble A. Hull had 
received a majority of the votes cast, and thereupon certi- 
fied that fact to the Governor, who issued to said Hull the 
certificate of election required by law. 

The Attorney-General does not join in the plea or an- 
swer, but says that the papers referred to in the answer of 
the Secretary and Comptroller were before the canvassing 
board, and that his own reasons for rejecting returns from 
the county of Madison were those stated in the annexed 
paper, (being the certificate of the board, a copy of which 
is appended to the original petition for the writ of man- 
damus.) 

The relator demurs to the several answers as insufficient. 

The plea or answer of the Secretary of State and the Comp- 
troller contains on its face no averment that the returns 
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from Madison were so irregular or false that they could 
not determine the true vote of the county therefrom. 

We have, therefore, examined the exhibits for the pur- 
pose of ascertaining whether they gave any sufficient rea- 
son for the refusal to canvass the Madison returns, treating 
them as a substantive part of the plea. 

These papers are sundry protests of citizens, counsel and 
candidates against the canvassing of the returns for various 
reasons; a notice by Mr. Bisbee of his intention to apply 
for a writ of mandamus; an affidavit of Judge Witherspoon 
giving his reasons for not signing a statement of facts as to 
the canvass in Madison ; two copies of the returns of that 
county in due form, to one of which is attached a certifi- 
cate signed by the clerk and a justice of the peace, who 
were members of the Board of County Canvassers, giving 
certain facts as to the condition of the returns canvassed 
by them, and which they detailed asfollows: That in the 
returns from Madison District No. 1 the certificate was 
signed by only two of the inspectors, the other having re- 
fused to sign, by the advice of a citizen; that there 
were no returns from District No. 4; that from District 
No. 5 no oaths of inspectors or poll-lists were sent in, and 
the returns were brought in by one of the inspectors 
unsealed, and were enveloped and sealed up by him with 
an envelope furnished him by the clerk ; that from District 
No. 6 the returns were brought in unsealed and the inspec- 
tor sealed them in the clerk’s office ; and that from District 
No. 7 a certificate was given by the inspectors that there 
were ten more votes on the tally-sheet and in the box than 
there were names on the poll-list. They then certify that ow- 
ing to the missing return they cannot give the true vote of 
the county, but that they had “counted all the returns 
that had come in, even with the irregularities, because we 
thought the law required us to do so.” 

Treating these papers and certificates as facts pleaded, 
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they show no reason why the precinct returns mentioned 
should not have been included in the county canvass, or 
why thecounty return should be omitted from the State 
canvass. 

A certificate signed by a majority of the inspectors is a 
valid return. The omission of one to perform his duty is 
not even an irregularity in the return. 

That no return came in from one precinct is not a reason 
for disfranchising the whole county, as we have determined 
upon the previous demurrer. 

The absence from the clerk’s office, or the omission to 
send to that office the oaths of inspectors or the poll-lists, 
may render the inspectors liable for a violation of duty, but 
the county board very properly performed their duties 
without them. They are no aid to the canvassers in ascer- 
taining from the return the votes cast. We have so held 
on a previous occasion. 

The law directing the inspectors to seal up the returns 
before sending them to the county board is directory only, 
and the omission to do so only affords opportunity for tam- 
pering with them if the inspectors place them in improper 
hands. Ifthe county board found evidences of alteration, 
they might, and it would be their duty, to investigate the 
matter and cause the wrong doer to be punished. If they 
have no evidence of such forgery, they should count the re- 
turn, even if it was never shrouded in a sealed wrapper. 

The certificate of the inspectors of No. 7 that there were 
ten more votes on the tally-list and in the box than the 
names on the clerk’s list, is far from being an allegation 
that votes not actually cast were counted, or that the can- 
vass by the county board was irregular in any respect, or 
that it states a falsehood. Such certificate of the inspec- 
tors cannot be received by the county board to impeach the 
return. 

The conduct of the county board of Madison, in disre- 
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garding irregularities which are not material and not affect- 
ing the result of the election, is deserving of commenda- 
tion. 

We are unable to find in the pleadings or papers submit- 
ted, any fact which impeaches in any degree the returns 
made by the canvassing board of that county, and there- 
fore it is considerad that the plea is not well founded. 

As to that part of the plea which alleges that the can- 
vassing board have, by refusing to count some county 
returns ascertained, and declared a result adverse to the re- 
lator, the very ground upon which he seeks this remedy, 
the question has been decided by this court on more than 
one occasion, and the plea held not to be a bar or ground 
for abatement of the writ. 

The action of the Governor in the premises is not involv- 
ed in this proceeding. The question here is, whether the 
relator is entitled to a legal counting of the votes cast and 
duly returned and a declaration of the fact, as required by 
law. 

The relator must have judgment upon the demurrer. 

Demurrer sustained. 


Mr. Justice Westcott, dissenting, delivered the follow- 
ing opinion : 


This case is now before us upon the demurrer to the re- 
turn of the respondents. 

The respondents having plead over, after a ruling adverse 
to their demurrer to the alternative writ, by that act, in 
contemplation of law, withdrew their demurrer, and the 
record must be treated, for the purpose of determining this 
demurrer to the answer, as if the demurrer to the alterna- 
tive writ had never been filed. This question, in cases other 
than mandamus, was elaborately discussed in the case of 
Johnson vs. The’ Pensacola and Perdido Railroad Com- 
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pany, (16 Fla., 623,) and the conclusion above stated 
reached. The same rule applies to the prerogative writ of 
mandamus. (2 N. Y., 490; 10, Wend. 26 ; 23 Wis., 427. ) 
Under these circumstances, I can only repeat my views 
already expressed. 

I think, for the reasons stated, that the demurrer of the 
relator should be overruled, with judgment for the respon- 
dents. 


Judgment awarding the peremptory writ was rendered 
and the board convened and canvassed the returns, in- 
cluding that from Madison county, and made the certificate 
of election required by law and certified performance of 
the peremptory writ to the court. 
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Tue State or FiLoripa Ex REL. H. Bispez, JR., vs. Gro. 
F. Drew, Governor. 


1. The courts have no power to control the action of the Governor in 
the discharge of any duty pertaining to his office under the laws 
of the State. 

. The issuing of a commission or a certificate of election, required by 
law to be issued by the Governor, though ministerial in its nature, 
is yet an executive act pertaining to his office as the Chief Magis- 
trate of the State. 

3. Each department of the government of the State is independent of 
the other in the performance of its own duty, and one cannot con- 
trol the other in such performance without destroying this inde- 
pendence. 


4. The person of the Governor is subject to the process of the courts 
only in reference to private acts, and acts not pertaining to exec- 
utive functions imposed by the Constitution or laws. 

. In respect to his executive duties as Governor, he alone may judge 
of the manner in which he will perform them, and the judicial de- 
partment may determine the effect of acts performed. 


a2 


o 


The alternative writ alleges that at a general election 
held on the 5th day of November, A. D. 1878, in the Second 
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Songressional District of Florida, for Representative to the 

46th Congress of the United States, the relator was a candi- 
date, and that on the 8th day of January, A. D. 1879, the 
Board of State Canvassers completed the canvass of the 
votes cast in said district, as shown by the election returns 
from the several counties, and determined and declared that 
the relator, Horatio Bisbee, Jr., had been duly elected Rep- 
resentative to such Congress, as appears from the certificate 
of the Board of State Canvassers on file in the office of the 
Secretary of State, made pursuant to the laws of the State. 
That the relator had applied to the Governor of the State 
to issue to him a certificate of election as Representative 
to the 46th Congress from such district, upon the canvass 
of such board, in accordance with the statute of Florida, 
requiring him to do so, but he had refused to issue it, as 
appears from a letter received from him and filed with the 
relator’s petition. This letter from the Governor placed 
the refusal on the ground that he had already issued a cer- 
tificate of election to another person (Noble A. Hull) and 
could not revoke it. 

The Board of State Canvassers, in a canvass made prior 
to that referred to above, had rejected the Dade and Madi- 
son county returns, and declared Mr. Hull elected, and upon 
this action the Governor issued a certificate of election to 
Mr. Hull. After this the board re-assembled, in pursuance 
of the decision of the court in the case of the State ex rel. 
Bisbee vs. Board State Canvassers, (17 Fla.,) and made a re- 
canvass, including the Madison return, and declared Mr. 
Bisbee elected. 

The writ directed the Governor to issue the certificate 
to the relator, or show cause why he should not. 

Section 30 of Chapter 1625, Laws of Florida, provides 
that “when any person shall be elected to the office of 
* = *  * Representative in Congress, the Governor 
shall make out, sign, and cause to be sealed with the seal 
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of the State, and transmit to such person a certificate of 
election.” 

The Governor appeared by counsel and moved to quash 
the writ, on the following grounds: 

Ist. The writ of mandamus does not lie against the Gov- 
ernor of this State to compel him to issue the certificate in 
question. 

2d. This court has no power to issue such a writ against 
the Governor of Florida. 


Geo. P. Raney for the motion. 


Section 1, Article V., Const. of Florida; High on Extra- 
ordinary Remedies, $§ 118 to 123; People ex rel. Sutherland 
vs. Governor, 29 Mich., 320; Mauran vs. Smith, Governor, 
8 R. L., 192; State vs. Governor, 1 Dutcher, 331; State 
vs. Bartley, 39 Mo., 388; People vs. Yates, 40 Ill., 126; 
People vs. Bissell, 19 Ill., 229; Dennett, Petitioner, 32 
Maine, 508; Hawkins vs. Governor, 1 Ark., 570; State vs. 
Warmouth, 22 La. An., 1; Appeal of John T. Hartranft, 
Governer of Pennsylvania, pamph., ‘page 109; State vs. 
Low, 8 Ga., 360; Rice vs. Austin, 19 Minn., 103. 


LeRoy D. Ball, contra. ‘ 


36 Ala., 371, 380, 381; 7 Jones, N. C., 545; 25 Md.,173; 
43 Md., 572; 5 Ohio State R., 528; 7 Ohio State R., 372; 
39 Cal., 189; 4 Minn., 309; 14 Kansas, 416; 4 Nevada, 
241; 51 How. Prac. Reports, 428-9-30; 12 Peters, 524; 1 
Cr. R., 170; Moses on Mandamus, p. 82; High on Extra- 
ordinary Remedies, Sec. 120. 


Tue Cuter Justice delivered the opinion of the court. 


The proposition of the petitioner is that the Judicial De- 
partment of the government may control the Executive in 
reference to an executive duty. He alleges that having 
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been duly certified to be elected to the Congress of the Uni- 
ted States, and having presented to the Governor the legal 
evidence of his election, the Governor refuses to issue to 
him the executive certificate, under the great seal of the 
State, which the Legislature, by a long standing statute, 
has directed him to issue. 

The statute is plain that this is a duty of the Governor, 
as much his duty, and as imperatively required, as any 
other executive act enjoined by law. The power of the 
Legislature to prescribe the time and manner in which 
certain duties shall be performed is unquestioned, and 
the issuing of certificates of election to persons who present 
the evidence of their election to Congress is required by 
the law of every State of the Union to be performed by the 
Governor. 

The Governor replied to petitioner’s application that he 
had already issued a certificate of election to another per- 
son, upon evidence previously presented to him, showing 
that such person was duly elected, and therefore declined 
to execute, under the seal of the State, a certificate to the 
petitioner. 

While it is not considered that the issuing of a certificate 
of election to one person, which it may afterwards appear 
had been issued upon an erroneous or imperfect canvass of 
votes, has the legal effect to preclude or relieve the Gov- 
ernor from the duty of giving a certificate to one who shall 
appear to have a lawful right to it, nor that the giving of 
the latter certificate will cause any embarrassment to or 
show any inconsistency of action on the part of the Gov- 
ernor, the principal question presented by the petition has 
an overshadowing importance and must be determined 
upon other grounds. 

The Executive, Legislative and Judicial Departments of 
the government are, by express provisions of the Constitu- 
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tion, each entirely independent of the other in their official 
action. 

This is not a question whether the Governor, in exercising 
the functions of a trustee of an improvement fund, or an 
officer of a seminary, or of a board of charities, under the 
laws of the State, is or is not amenable to the process of 
this court, or of an inferior court, to control his ac- 
tion as such trustee or officer. But it is a question 
whether the Governor of the State in reference to an ex- 
ecutive duty imposed by law, the performance of which 
is essential to the orderly conduct of the government, 
is subject to the control and direction of the Judicial 
Department; or, in other words, whether the Execu- 
tive Department may be lawfully drawn under the guar- 
dianship of this department at the pleasure or in the 
discretion of this court. If this be so, the Governor, in 
reference to the time and manner of executing the laws, is 
also subject to the direction and control of each of the 
Judges of the Circuit Courts, who, by the Constitution of 
the State, have the same power as this court to issue and en- 
force the writ of mandamus. 

It has ever been considered by statesmen and jurists 
that where one has power over another, in a public capac- 
ity, the one is the greater and the other the inferior power. 
(3 Shars. Black., 112.) Where the Governor accepts an 
office which he may be entitled to exercise ez officio, the 
latter is an inferior office, not necessarily connected with 
the Executive Department of the government. In this case 
he is liable to be controlled in his official action, not as the 
Governor, but as the inferior officer into whose action no 
executive function enters. In the present case the act re- 
quired to be performed is not the act of such inferior officer, 
but it is the act of the Governor, as Governor, in his polit- 
ical executive capacity; not merely a discretionary act, 
it is true, but a duty required under the legitimate direc- 
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tion of the Legislature, a function ot his office, for the neg- 
lect or violation of which he is answerable, if at all, to 
the constitutional power of the House of Assembly be- 
fore the Senate in its judicial capactity. 

In directing the Governor to put in exercise his execu- 
tive power and duty, we should first assume that such 
power and duty belong to an officer or a department infe- 
rior to that of the courts. 

If it be asserted that this duty is a ministerial act, and 
though it may be considered in some sense such an act, it 
is yet an act of executive authority and power, whether 
derived from the Constitution or the Statutes. The Con- 
stitution says: “ he shall see that the laws are faithfully 
executed.” The Legislature prescribes the laws which he 
shall execute. The law requiring him to grant a certificate 
of election is one of equal binding force as any other law 
prescribing executive duties, no more and no less. Many 
of such acts are perhaps properly designated as ministerial, 
yet they are none the less executive, emanating from the 
executive power, enjoined by law. 

‘ To assume that this court or the Circuit Courts may di- 
rect what acts he shall perform as the Governor of the 
State, under the laws of the State, or what acts he shall not 
perform, (for if he, in his capacity of Governor, is amen- 
able to the process of the courts, he may be restrained from 
acting as well as commanded to act,) is to place the office 
of Governor in a position inferior to that of a judge of a 
court of record, and to absorb the power of the “ Supreme 
Executive,” the “ the Chief Magistrate, who shall be styled 
the Governor of Florida.” (Const. Art. V. Sec. 1.)~ 

The Constitution has placed in the Governor the right 
“to require the opinion of the Justices of the Supreme 
Court as to the interpretation of any portion of this Consti- 
tution upon any question affecting his executive powers 
and duties, and the Justices shall render such opinion in 
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writing.” Art. V. Sec. 16.) This express provision may 
well be regarded, according to the common rules of inter- 
preting laws, as fixing the boundary, if it was not before 
established in the nature of the case, beyond which the 
courts or judges shall not go in the direction of intermed- 
dling with the duties of the Governor of the State. To 
employ the power of the courts in the business of manag- 
ing the office of Governor and directing him in the exer- 
cise of executive duties, is to blot out the character given 
him in the Constitution of ‘Supreme Executive” and 
“ Chief Magistrate ” of the State, and reduce him to the 
level of a secretary or county clerk. If the courts have 
this power and command him to obey, we must have power 
also to imprison him for contempt, when he shall see fit to 
differ with the courts in reference to his duties and neglect 
to obey a writ which shall command obedience. Have the 
courts power thus to deprive the State of its head? If we 
have a case in which we cannot punish the disobedience, it 
results that we had no power to command; the command 
is idle and nugatory ; we can produce no result except the 
exposure of our own impotence. 

The following cases are cited in support of the petition: 

Tenn. and Coosa R. R. Co. vs. Moore, (36 Ala., 571.) 
This was an application of the petitioner, a corporation 
chartered by the Legislature, for a rule against the Gov- 
ernor to show cause why a peremptory mandamus should 
not be issued commanding him to draw his warrant on the 
Treasurer or Comptroller under an act of the Legislature 
for a portion of certain funds claimed by them, and accept 
a mortgage tendered under the act. The court held that 
the Governor was in that case the mere ministerial agent 
of the State in a transaction involving only private rights, 
and that he was amenable to the writ. There was no ex- 
ecutive fnnction involved. 


The case of Marbury vs. Madison (1 Cr. 137,) was a man- 
5R 
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damus rgainst the Secretary of State requiring the delivery 
of a commission which had been executed by the President 
and withheld by the Secretary. It was held that it was a 
proper case for mandamus. No executive act was involved. 
The case of Kendall vs. The United States, (12 Peters, 
524,) was a mandamus to compel the Postmaster-General 
to credit certain moneys upon an award under an act of 
Congress ; a mere clerical act of the Postmaster-General. 
The case of Cotten vs. Ellis, Governor, (7 Jones N. C., 
545,) was an application by the Adjutant-General for 
a mandamus to require the Governor to issue a war- 
rant for salary provided by law. A writ was directed 
to be issued, and the court remarks: “ We do not enter 
upon the enquiry as to how the writ will be enforced, be- 
cause we are not allowed to suppose that the question will 
arise, feeling assured that the sole purpose of the Governor 
is to obtain a judicial construction of the statute in ques- 
tion.” The court relies for an authority upon the cases of 
Marbury vs. Madison and Kendall vs. The United States. 
In Magruder vs. Swann, Governor, the Supreme Court 
of Maryland, (25 Md., 173,) the petitioner prayed a manda- 
mus commanding the Governor to issue a commission to 
him as Circuit Judge. The court held that “ the Gov- 
ernor of the State, like all other officers in the discharge of 
mere ministerial duties, is subject to the writ of manda- 
mus, which cannot be denied to a suitor in such a case 
without acknowledging an authority higher than the law. 
In Groome vs. Gwinn (43 Md., 572,) an order pro forma 
was entered by consent, that a writ of mandamus be issued 
directing the issuing of a commission to one who appeared 
by the election returns to be elected to the office of Attor- 
ney-General. . By the Constitution of Maryland the Gov- 
ernor had jurisdiction to hear and determine the case of a 
contested election for the office of Attorney-General, and a 
contest being made in this instance he had declined to issue 
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a commission until the contest should be finally settled, sub- 
ject, however, to the opinion of the court as to his power, in 
the absence of legislation regulating it, to examine into the 
charges affecting the integrity of the election, which ques- 
tion he submitted to the court under this proceeding, and 
this was the only question presented for the judgment of 
the court. 

In The State ex rel. Maffitt vs. Chase, Governor, (7 Ohio 
St. R., 372,) the court decides nothing as to this question, 
but dismissed the petition on other grounds. 

In The State ex rel. Whiteman vs. Chase, Governor, (5 
Ohio St. R., 528,) an application was made to the Governor 
to issue his proclamation, as required by the statute, setting 
forth that a certain banking company was duly authorized 
to cemmence and carry on the business of banking, all the 
provisions of the law having been complied with by the 
company, and the Governor had refused to comply with 
the law requiring him to issue such proclamation. The court 
granted the writ upon the argument drawn from the re- 
mark of Chief Justice Marshall in Marbury vs. Madison, 
that “it is not by the office of the person to whom the 
writ is directed, but the nature of the thing to be done, 
that the propriety or impropriety of issuing a mandamus is 
to be determined.” The thing required in this case affected 
only private rights, having no semblance of political action 
or affecting public political interests. The court further 
remarks: “ The official act of the Governor in question in 
regard to issuing the proclamation asked for, is a duty 
prescribed by statute not necessarily connected with the 
Supreme Executive power of the State, ministerial in its 
nature, and a duty which might have been enjoined on 
some other officer.” (The court might well have added 
that an act of the character referred to might have been as 
well imposed upon a president of a bank or any other per- 
son not a public officer.) The court adds: “ With a clear 
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and accurate conception of his own duty, the Governor 
does not assume the exercise of a discretion, in regard to 
the question in this case, which would make his determina- 
tion final and conclusive ; on the contrary, he concedes the 
authority of the judiciary over the question.” 

In Harpending, vs. Haight, Governor, (39 Cal., 189,) the 
Supreme Court (by a majority of the judges,) granted a 
mandamus commanding the Governor to cause to be au- 
thenticated as a statute a certain bill in his possession which 
had passed both houses of the Legislature and was not re- 
turned to either house with his objections during its session 
just expired, whereby the bill by the Constitution had be- 
come a law, the Governor having prepared a veto message 
and sent it to the Legislature a few minutes after it had 
adjourned, which message and bill were returned by the 
Secretary of the Governor to the Executive office, where 
they remained. The Governor and the petitioner signed 
and filed a stipulation to present the case to the court, and 
agreed “ that if the court are of the opinion that said bill 
did become a law, a peremptory mandate may issue com- 
manding the respondents to cause said bill to be authenti- 
cated,” as provided by a statute. 

The Governor, however, filed an exception to the juris- 
diction of the court, because “ the functions of the Execu- 
tive, in conjunction with the Legislature as part of the law- 
making power, are not the subject of mandamus.” The 
court granted the writ upon the ground that the Governor 
had no official act to perform in the premises, and that like 
any other officer or person, he had merely the possession of 
a statute which belonged in the office of the Secretary of 
State, and the Governor had no longer any executive con- 
trol of the act. 

The Supreme Court of Minnesota (4 Minn., 309,) refused 
the writ against the Governor to deliver to the petitioner, 
as the assignee of the Minnesota and Pacific Railroad Com- 
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pany, twenty-five thousand dollars in Minnesota State rail- 
road bonds, pursuant to an amendment to the Constitution. 
The court held that the act required to be done was purely 
ministerial, not necessarily pertaining to the duties of the 
Executive office if the duty was imposed by a statute, in 
which case, as the Governor was a mere agent created by 
the State to further private interests, he would be subject 
to the power of the court; but as the act was one imposed 
by the Constitution of the State, they did “ not feel author- 
ized to hold that it does not pertain to the office of the 
Chief Executive.” We refrain from commenting upon this 
latter conclusion. The same court, (in 19 Minn.,) as we 
shall see, reverses the rule of this decision as to the power 
of the court to interfere with a decision of the Governor im 
respect to his duties. FOI ada 

The State vs. Osborn, Governor, (14 Ken. ~ 416,) presents 
a case where the Governor refused to issue a patent for 
lands claimed under a purchase made under an act of the 
Legislature providing for the sale of certain lands, in which 
no executive or political feature was involved. This casé 
has little bearing upon the question at bar. 

The case from Nevada (4 Nev. 241,) was one involving 
only the question whether the relator had taken the proper 
steps to entitle him to a patent to public lands. “ The pro- 
ceeding was an amicable one, the Governor only hesitating 
to grant the patent because of a doubt in his mind as to 
whether those steps had been taken which would authorize 
him to sign and deliver the patent to the relator.” The 
court decided merely that the petitioner was entitled to the 
patent, and granted the writ. It was a case of mere agen- 
cy in the sale of lands. 

We now proceed to examine the cases at hand which 
bear against the exercise of the power of this court over 
the authority and duty of the Governor. 

The Supreme Court of Pennsylvania, in a recent case, 


~ 
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(the appeal of Hartrantt, Governor, January, 1878,) says: 
“Tf we once begin to shift the Supreme Executive power 
“from him, upon whom the Constitution has conferred it, 
“to the Judiciary, we may as well do the work thoroughly, 
“and constitute the courts the absolute guardians and di- 
“rectors of all governmental functions whatever. We had 
“ better, at the outstart, recognize the fact that the Ex- 
“ecutive Department is a co-ordinate branch of the 
“government, with power to judge what should or 
“should not be done within its own department, and 
“what of its own doings and communications should or 
“ should not be kept secret, and that with it, in the exer- 
“cise of these constitutional powers, the courts have no 
“more right to interfere, than has the Executive, under 
** like conditions, to interfere with the courts. In the case of 
“ Oliver vs. Warmouth, (22 La. Ann., 1,) it was held, that 
“under the division of powers as laid down in the Fed- 
“eral and State Constitutions, the Judiciary Department 
“has no jurisdiction over, or right to interfere with, the 
“‘independent action of the Chief Executive in the func- 
“tions of his office, even though the act he is required to 
“perform be purely ministerial * * * * No case 
“could more forcibly exhibit the extreme reluctance of 
“courts to interfere with the functions of the Supreme Ex- 
“ecutive, for the hypothesis put is the refusal of the Gov- 
“ernor to perform a duty cast upon him by law, of a char- 
“acter strictly ministerial. We think, however, that the 
“ground upon which this decision stands is substantial; 
“for, as the learned Justice well argues, the difficulty 
“arises in the attempt to establish a distinction between 
“ministerial and discretionary acts as applied to the Gov- 
“ernor, and then to conclude that the former may be en- 
“forced by judicial decree. It is objected, however, that the 
“doctrine is unsound in this, that it gives to the Judiciary 
“the large discretion of determining the character of all 
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“acts to be performed by the Chief Executive; this would 
“infringe his right to use his own discretion in determining 
“the very same question; that he must necessarily have the 
“unconditional power of deciding what acts his duties re- 
“quire him to perform, otherwise his functions are 
“trammelled, and the executive branch of the government 
“is made subject to the Judiciary.” 

This is the latest case reported upon this question. 

In the case of The State vs. The Governor, (39 Mo., 388,) 
it is said that the issuing of a commission is clearly a po- 
litical power. “ But it is insisted that the granting of a 
“ commission is a mere ministerial act; but does it follow 
“that it is therefore less an executive act? In one sense of 
“the term, as contra-distinguished from judicial duties, all 
“executive duties may be said to be ministerial. We do 
“not consider that the duty of the executive becomes 
“ ministerial because no discretion is left as to the manner of 
“its performance, and that in such case the court may in- 
“terfere to enforce performance.” 

The Supreme Court of Minnesota in Rice e¢ al. vs. The 
Governer (19 Minn., 103,) in a case where an application 
was made for a mandamus against the Governor, command- 
ing him to execute and deliver to the petitioner a deed of 
certain lands, under the provisions of certain acts of the 
Legislature, holds that neither of the departments of 
the government is responsible to the other for the per- 
formance of its duties, so neithor can enforce the perform- 
ance of the duties of the other. And admitting for the 
sake of argument that the duty in the case is purely minis- 
terial, the court saw no good reason for the distinction thus 
drawn between ministerial and other duties. The Consti- 
tutional provision making the departments distinct and 
independent, are broad and general and recognize no such 
distinction. This decision reverses the rule adopted in 4th 
Minn., 309, elsewhere referred to. 
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In (8 Ga. R., 360,) The State vs. Towns, Governor, it 
it is held that however clear it may be as a general legal 
proposition, that when a mere ministerial act is required to 
be performed by law on the part of an executive officer, 
and individual rights depend on the performance of that 
act, the proper tribunals of the country have jurisdiction to 
compel its performance; yet for political reasons alone, the 
Chief Magistrate of the State cannot be compelled by man- 
damus to perform such ministerial act. That was upon an 
application for a mandamus to compel the Governor to 
commission one claiming to have been elected clerk of a 
court. The same court (7 Geo., 473, 483,) intimated that 
the writ ought, in such case, to issue. 

In The State vs. Warmouth, (22 La. Ann. R. 1,) an ap- 
plication for a mandamus to compel the Governor to issue 
certain bonds of the State, authorized and required by law 
to be issued by the Governor in payment for certain im- 
provements, the court denied the writ, remarking that it 
thinks the doctrine that a distinction is to be taken between 
acts purely and simply ministerial, and acts which the 
Governor has a discretion to perform or not, is objection- 
able in this, that it accords to the Judiciary the large dis- 
cretion of determining the character of all acts to be per- 
formed by the chief executive officer as being ministerial 
or otherwise. This would infringe the right of the Execu- 
tive to use discretion in determining the same question. 
He must be presumed to have this discretion, and the right 
of deciding what acts his duties require him to perform, 
otherwise his functions would be trammeled, and the exec- 
utive branch of the government made subservient, in an 
important feature, to the judiciary...‘ 

In Dennett, petitioner, (82 Minn, 508,) a mandamus was 
refused to be issued directing the Governor and council to 
declare the petitioner elected to an office and give him a cer- 
tificate, anpsays: ‘That department is responsible for the 
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correct performance of its duties in the manner prescribed 
by the Constitution, but is not responsible to the Judicial 
Department. The argument that it cannot properly be re- 
garded as an official duty of the Executive Department, 
because its performance might by law have been intrusted 
to other persons, is not regarded as sound. It does not 
follow that an act cannot be the official act of a department 
of the government because other persons might lawfully 
have performed the same acts, if performance had been by 
law intrusted to them.” 

In Hawkins vs. The Governor. (1 Ark., 570,) the court, 
by similar reasoning, held that it could not grant a manda- 
mus to compel the Governor to issue a commission to peti- 
tioner as Commissioner of Public Buildings, to which he 
was elected by the Legislature. 

In The People vs. Bissell, Governor, (19 IIl., 229,) a man- 
damus was prayed to compel the Governor to issue certain 
bonds under an act of the Legislature. It was held that 
the court had no control over the Governor to compel him 
to perform any public duty pertaining to his office, and 
“remitted him to the high tribunal of his own conscience.” 

In The People vs. Yates, Governor, (40 IIl., 126,) it was 
held that the writ of mandamus would not lie against the 
Governor of the State to compel him to deposit in the office 
of the Secretary of State a bill which had passed the Gen- 
eral Assembly and been placed in the hands of the Governor 
for his consideration, and which, it is alleged, had not been 
returned to the proper house within the time limited by 
the Constitution with his objections. (This is directly in 
conflict with the case in 39 Cal., elsewhere referred to.) 

It was held in State vs. Fletcher, Governor, (89 Mo., 
388,) that the Supreme Court had no jurisdiction to issue 
a writ of mandamus to the Governor of the State to com- 
pel him to issue a commission to an officer, this duty of the 
Governor being political and not merely ministerial, and 
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the court remarks that if the court have power to prescribe 
the rule of his conduct in one case they have in the other. 
This would make the judges the interpreters of the will of 
the executive, and the independence of the executive de- 
partment as a co-ordinate branch of the government would 
virtually be destroyed. 

The same question was before the Supreme Court of New 
Jersey in the State vs. The Governor, (1 Dutcher, 331,) and 
the court held that it had no power to issue a mandamus 
to the Governor, either to compel the execution of any duty 
enjoined on the executive by the Constitution, or to direct 
the manner of its performance. “If by ministerial duties 
are meant duties performed by one acting under superior 
authority, or not with unlimited control, none of the duties 
of the executive are ministerial.” 

Upon this point the Supreme Court of Rhode Island, in 
Mauran vs. Smith, (8 R. I., 192,) remarks that if it be true 
that the Governor may be controlled “to the extent of his 
ministerial duties, the executive is not the co-ordinate of 
the judiciary, but subordinate to it, and the line of separa- 
tion between the two departments is, to that extent, oblit- 
erated.” 

The case of the People vs. The Governor, (29 Mich., 
320,) goes quite as far as any that have been found among 
the reports. The conclusion of the court is that where a 
duty is devolved upon the chief executive of the State, 
rather than upon an inferior officer, it will be presumed to 
have been done because his superior judgment, discretion 
and sense of responsibility were confided in for a more ac- 
curate, faithful and discreet performance than could be re- 
lied on if the duty were put upon an officer chosen for in- 
ferior duties; and such a duty can seldom be considered 
* as ministerial. And this whether the duty is imposed by 
the Constitution or by a statute. 

Judge Cooley, in delivering the opinion of the court in that 
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case, remarks: “ When duties are imposed upon the Gover- 
nor, whatever be their grade, importance or nature, we doubt 
the right of the courts to say that this or that duty might 
properly have been imposed upon a Secretary of State, or 
a sheriff of a county, or other inferior officer, and that in- 
asmuch as in case it had been so imposed, there would have 
been a judicial remedy for neglect to perform it, theretore 
there must be the like remedy when the Governor himself 
is guilty of a similar neglect. 

“The apportionment of power, authority and duty to the 
Governor is made either by the people in the ‘Constitution, 
or by the Legislature in making laws under it, and the 
courts, when the apportionment has been made, would be 
presumptuous if they should assume to declare that a par- 
ticular duty assigned to the Governor is not essentially ex- 
ecutive, but is of such inferior grade and importance as 
properly to pertain to some inferior officer, and consequent- 
ly, for the purpose of their jurisdiction, the courts may 
treat it precisely as if an inferior officer had been required 
to perform it. Todo this would be not only to question 
the wisdom of the Constitution or the law, but also to as- 
sert a right to make the Governor the passive instrument 
of the judiciary in executing its mandates within the sphere 
of his own duties. Were the courts to go so far, they 
would break away from those checks and balances of gov- 
ernment which were meant to be checks of co-operation, 
and not of antagonism or mastery, and would concentrate 
in their own hands something, at least, of the power which 
the people, either directly or by the action of their repre- 
sentatives, decided to intrust to the other departments of 
the government.” 

Our conclusion in the present case, upon principle and 
upon authority, is that the Governor of the State of Florida 
cannot be commanded by the courts to perform any act 
which may be required of him by a law of the State relat- 
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ing to the executive office, or any duty which he may be 
required to perform of a political nature, even though pri- 
vate rights may be involved. It is not necessary to say 
that this rule does not extend to a duty or office conferred 
upon the Governor ex-officio, as that of a mere trustee of a 
fund or property, or a director or corporator in the execu- 
cution of a franchise or other private duty which might 
have been as well imposed upon any other person, and 
which office is conferred upon the person occupying the 
office of Governor, for the purpose of securing the unbro- 
ken occupancy of such inferior office or franchise. 

In the case referred to from 25 Maryland, 173, before 
cited, the writ of mandamus was awarded against the 
Governor, on the ground that it could not be denied in that 
case “without acknowledging an authority higher than the 
law.” . 

I can find no better language with which to confront this 
terse apothegm than that found in the opinion of presiding 
Judge Knott, in Grier vs. Taylor, Governor, in 1827, (4 
McCord, S. C., 210.) “Neither department,” he says, “ can 
control the other in the exercise of its legitimate functions. 
To the judges belongs the power of expounding the laws, 
and although in the discharge of that duty they may ren- 
der a law inoperative by declaring it unconstitutional, it 
does not arise from any supremacy which the judiciary 
possesses over the Legislature, BUT FROM THE SUPREMACY OF 
THE CONSTITUTION OVER BOTH.” 

The argument that the writ of the court cannot be en- 
forced against the Governor is, that as commander-in-chief 
of the physical forces of the State, he would not aid the 
court, but would probably resist it in any attempt to coerce 
the executive power into subjection to another department. 
“ The sentence of the court in such case would be contemp- 
tible.” (1 Shars. Black. Com., 242.) 

The petitioner suggests that this would be equally appli- 
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cable if the Governor was charged with the perpetration 
of a crime, and he should resist the process of the, courts 
by means of the military forces of which he was the head. 
We do not recognize the applicability of the case. It is 
not a case of personal immunity from arrest for a breach 
of the criminal laws, and we cannot anticipate the case of 
a personal resistance or rebellion by the Governor against 
the State, and against the ordinary enforcement of the laws 
and the recognized process of the courts. The question 
now here is whether this court will control the action of 
the Governor in respect to a political duty of his office, and 
this we refuse to do. 
The writ of mandamus is refused. 


Mr. Justice Westcott, dissenting, delivered the follow- 
ing opinion: 


I cannot agree with the view of a majority of the court, 
that in this case we have no power under the Constitution 
to issue the writ of mandamus. This court has held that 
officers of the executive department of the government are 
subject to control by the courts in the exercise of ministe- 
rial powers pertaining to elections. All the discretions, if 
there be any, in reference to ascertaining the actual votes 
cast throughout the State at a general election in this State, 
are executive in their character, in so far as the fact that 
they are exercised exclusively by officers of the executive 
department of the government renders them executive. The 
Comptroller, the Secretary of State, and Attorney-General 
constitute the Board of State Canvassers of elections. In the 
case of the State ex rel. Drew vs. The Board of State Can- 
vassers, (16 Fla., 1,) these executive officers were thus con- 
trolled. So in the case of the State ex rel. Bloxham vs. The 
Board, (13 Fla., 55,) they were thus controlled, and in the 
very matter now before this court, a majority of this court 
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directed the Board of State Canvassers to count a return 
of an election in Madison county, which the board thought 
false within the meaning of the statute defining their 
powers, but which the court held to be such as should be 
counted. (The State ex rel. Bisbee vs. The Board of State 
Canvassers, 17 Fla.) These acts which we have thus con- 
trolled are not only executive in their character, but, in 
addition thereto, they are executive duties imposed by law, 
the performance of which is eminently essential to the or- 
derly conduct of the government. They are not ex-officio 
acts of trustees of funds or private elemosynary institutions. 

The executive acts which we controlled in the case of the 
State ex rel. Drew vs. The Board of State Canvassers, (16 
Fla., 1,) were acts which, when exercised, conferred a prima 
facie right to the office of Governor itself, in which act, too, a 
consideration of the exercise of the elective franchise, by 
all the qualified voters of the State, was involved. Cer- 
tainly there is no more important ministerial executive act 
than that. Nor have I ever doubted the power to thus 
control ministerial executive acts of this character. They 
involve no political or other discretions, and the fact that 
the party to be controlled is an executive officer, or that he 
belongs to another department of the government, does not 
and has not, with this court, controlled its action. Up to 
this time I conceive that I have followed the well-consid- 
ered statement of the law upon the general subject, as it 
was announced by Chief Justice Marshall in the early days 
of the republic, which is-that “it is not by the office of the 
person to whom the writ is directed, but the nature of the thing 
required to be done that the propriety or impropriety of issuing 
a mandamus is to be determined.” 1 Cranch, 171. 

What is the act here to be performed? It is simply the 
making out and signing a certificate of election by an ex- 
ecutive officer. This act is based upon a statement of ma- 
jorities made by the Board of State Canvassers, with the 
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making of which the Governor under the law has nothing 
todo. It is a simple and pure ministerial act of an execu- 
tive officer, in its essence and nature no more discretionary 
or political than the act of the Secretary of State in certi- 
fying to the election of a member of the Legislature. It 
is an act which the Legislature might have devolved upon 
the Secretary of State or any other subordinate executive 
officer. Indeed, in the preceding section of the very law 
which makes it the duty of the Governor to sign this cer- 
tificate as to the election of a Representative in Congress, 
the duty to issue a like certificate to all State officers elected, 
as shown by the canvass and count of the Board of State 
Canvassers, is imposed upon the Secretary of State. - 
The act being thus a purely ministerial act of an execu- 
tive officer, it is, in my judgment, just such an act as we 
have controlled in the past by mandamus. In speaking of 
the nature of the act of a Board of State Canvassers when 
they are required by law to make a certificate of a charac- 
ter essentially like that which the law requires at the hands 
of this executive officer here, we said in the case of the 
State ex rel. Drew vs. The Board of State Canvassers, (16 
Fla., 44,) that with the exception of the courts of Louisi- 
ana, and perhaps another State, no sanction could be found 
for the view that such an act could not be controlled by 
mandamus. The true doctrine upon this question, when 
we reason from general principles well established by abund- 
ant precedent in England and the United States, is that 
where the act sought to be controlled is a ministerial act, 
as contra-distinguished from one involving a discretion, and 
upon its exercise depends a right of the citizen to enforce 
which there is no other remedy, then the writ of manda- 
mus lies. This is the doctrine as applicable to executive min- 
isterial acts as distinguished from acts political or involv- 
ing discretion, as announced by Chief Justice Marshall in 
the Marbury case. In stating the conclusion of the court 
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in that case he says, that as to “acts in which the execu- 
tive possesses a constitutional or legal discretion, nothing 
can be more perfectly clear than that these acts can be only 
politically examinable ;” but he says, “when a specific duty 
is assigned by law, and individual rights depend upon the 
performance of that duty, it seems equally clear that the 
individual who considers himself injured has a right to re- 
sort to the laws of his country for a remedy.” In this case 
also Chief Justice Marshall remarks: “The province of 
the court is solely to decide on the rights of individuals, 
not to inquire how the executive or executive officers per- 
form duties in which they have discretion ; questions in 
their nature political, or which are by the Constitution and 
laws submitted to the executive, can never be made in this 
court.” Here we have an accurate and clear statement of 
what constitutes a political or discretionary act, as distinct 
from one involving nothing beyond a ministerial function. 

Having thus ascertained the principle of law applicable 
to executive ministerial acts, I have, in my judgment, no 
more to do in this case than I would in any other case in- 
volving a question of title to land or other ordinary action 
at law, and that is to apply the principle to the case. I 
have simply to say that the Governor is an executive offi- 
cer; he has failed to perform a purely ministerial duty ; 
the relator’s right is thereby violated, he is entitled to this 
remedy ; it is my duty to give it to him, and independent 
of and without reference to the extent of the physical 
power under the control of the respondent, or of such forces 
as he may induce to co-operate with him in resistance, a 
thing which, in my judgment, has nothing to do with the 
question, I shall award the writ. 

As an answer to what I have written, it may be said 
that the act of the Governor is here sought to be controlled, 
and in the cases from which I deduce my principle, it was 
the act of the head of an executive department or bureau 
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of the Federal Government, and of the Secretary of State, 
Comptroller, and Attorney-General of a State. I admit 
the difference, and at the same time I do not hesitate to 
say that according to the plainest rules of construction, 
according to the clear letter of the Constitution of this 
State, it is a difference without a distinction here. The 
difference is in nothing but in the degree of the office. One 
is a higher office than the other, but both are executive— 
the act to be done being in its nature essentially the same. 

If it be true as a general principle that executive officers 
may be controlled in ministerial acts, I enquire whether, 
under the Constitution, this simple difference in degree 
renders the ministerial acts of one not the subject of judi- 
cial control, while the same act of the other is. 

The only clause of the Constitution which has any bear- 
ing upon this question is Article HI. This article, in gen- 
eral terms, distributes the powers of government. It pro- 
vides that “the powers of the government of the State of 
Florida shall be divided into three departments, Legisla- 
tive, Executive and Judicial, and no person properly be- 
longing to one of the departments shall exercise any func- 
tions appertaining to either of the others, except in those 
cases expressly provided for by this Constitution.” 

There is no doubt that, under this distribution of power, 
there is nothing which elevates the Governor over any 
other executive officer. The limit as to the power and 
function belonging to an executive officer is not because he 
is one officer or another; not because he is the Secretary of 
State or Governor, but because the power or function to be 
exercised belongs to the Executive Department of the gov- 
ernment. 

In directing a ministerial act to be performed, we are 
discharging a judicial function; so, likewise, in a case in- 
volving individual right, we have authority and power to 
a the right of an individual, and if it depends 
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upon the performance of a ministerial function by an exec- 
utive officer, we may direct its performance by him. This 
is the law to which all executive officers owe obedience, 
and, under the Constitution, the Governor is not above and 
beyond the law. I do not see any ground for making this 
officer an exception. 

Much is said in the cases upon this subject, as to the dif- 
erent departments of the government revolving in their own 
spheres; the necessity for harmonious administration of 
the power of government, &c. These are phrases from 
which elegantly-rounded periods may be prettily construct- 
ed, apothegms which add interest to dry legal essays. 
They are destitute, however, of anything akin to a logical 
syllogism; are wanting in legal accuracy; tend only to con- 
fuse, and are the means ready at hand under which too 
often the sacred right of a citizen is liable to be forgotten. 

I cannot see that the Governor is above the law. As re- 
marked by Chief Justice Marshall, “the very essence of 
civil liberty consists in the right of every individual to 
claim the protection of the laws, whenever he receives an 
injury. One of the first duties of the government is to af- 
ford that protection. In Great Britain the King himself 
is sued in the respectful form of a petition, and he never 
fails to comply with the judgment of his court.” 

When a mandamus goes to an executive officer to control 
his action, this court acts strictly within its recognized 
sphere of action, and for that reason, in such a case, I can 
see no ground for complaint or conflict. We act within 
our sphere of action when we pronounce an act of the- 
Legislature unconstitutional, and whenever a private right 
is involved, it is our function and duty to review the ac- 
tion of the Legislature to determine the meaning of the Con- 
stitution, that being involved in fixing the individual right, and 
to act upon our own judgment in the premises. 

The Legislature may provide rules of practice for us, and’ 
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we must comply with them so long as they are of a nature 
admitted to be within the power of the Legislature. This 
is a function of that department of the government. It is 
said that the power cannot exist in the courts, because the 
right to determine what is a ministerial act involves the 
power to determine that acts resting in discretion are min- 
isterial, and hence the court may, under such a principle, 
usurp control of all the power of government. I see 
nothing in this; the same thing may be said of all judicial 
powers. The power to finally decide the right in a contest 
between individuals involves the power to decide wrong as 
well as right, and yet it is no answer to a claim of such 
general power. And if it be true that the Governor is in 
all cases the final judge of his own powers, and the Judici- 
ary are tied by his simple declaration in a given case that 
he is discharging an executive function, why cannot he 
hear causes and enter judgments in ordinary actions under 
a claim that power of this character is executive? 

It is now, and has been since the time of Lord Mansfield, 
a function of the courts, when a matter of private right is 
involved, to control ministerial acts of executive officers. 
It is in such a case a judicial function to determine what is 
a ministerial act, and if the act be that of the Governor, 
the Constitution makes no difference as to it. But it is said 
we cannot enforce our writ. As to this I simply state a 
self-evident proposition. Whether a court has adequate 
physical power to enforce any process, is not the method by 
which to determine its jurisdiction to issue it. The ques- 
tion of adequate power depends upon the amount and na- 
ture of the resisting power, and the degree of power which 
the court can bring to bear in the contest, neither of which 
matters determines the extent of the legal jurisdiction of 
any tribunal, whether it be one executive, legislative or 
judicial in its character. An apprehension of such a collis- 
ion, however, would be no excuse for my non-performance 
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of what I conceive to bea plain duty upon which depended 
the enforcement of the right of a citizen. 

As to the cases upon the subject, there are different de- 
cisions in Missouri, Minnesota and Georgia. The courts 
of Arkansas, Rhode Island, Illinois and Louisiana are 
against the jurisdiction. The courts of Alabama, North 
Carolina, Maryland, Ohio and California assert the power. 
What Judge Cooley says (29 Mich., 320,) is mere dictum. 
The court there held the act in question to be “ not one of 
a pure ministerial character where he is left to no discre- 
tion.” There was no ministerial act in the case. The 
case in 1 Dutcher, 343,) was a case in which “the ap- 
plicant, upon the facts disclosed, was not entitled to the 
relief sought for.” The court was “asked to direct a com- 
mission to issue in direct conflict with the act.” 

The case in Pennsylvania, which I have not seen, seems 
to concern some communications which, under the general 
principles of law, are privileged. 

Whether the fact that the Governor having issued a 
prior certificate, under the circumstances of this case, is a 
sufficient answer to the writ, is a question as to which I do 
not think it is necessary for me to express an opinion. I 
will say, however, that there is, in my judgment, a mani- 
fest difference between his failure to issue a second certifi- 
cate upon a new statement made by this board, and a fail- 
ure of the board itself to make a tull legal canvass of re- 
turns before it, which was the case in the State ex rel. 
Bloxham vs. Secretary of State et al. (13 Fla.,55,) and as in 
The State ex rel. Drew vs. State Board, (16 Fla., 1.) 
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TxuomMas SHERLOCK, PETITIONER, vs. THE Mayor anp City 
OF JACKSONVILLE, RESPONDENTS. 


1. A prohibition will not be granted to a Mayor’s Court when it appears 
that the matter complained of has passed from the jurisdiction of 
that court by appeal to the Circuit Court. 


2. The jurisdiction of the Supreme Court to entertain proceedings in 
prohibition, as conferred by the Constitution of this State, is con- 
fined to the legitimate office of that writ, as defined by the com- 
mon law, and a statute enlarging and changing the purposes of the 
writ, so as to confer a new and original jurisdiction of matters not 
contemplated by the Constitution, will not be recognized by this 
court as affecting its jurisdiction. 


3. A prohibition will only be granted by the Supreme Court to control 
the action of tribunals or persons exercising judicial power who 
attempt to usurp a jurisdiction belonging to some other forum. 


The facts of the case are stated in the opinion of the 
court. 


E. M. Thompson for Petitioner. 
E. M. Cheney for Respondents. 
Tue Curer Justice delivered the opinion of the court. 


Thomas Sherlock files his suggestion by petition for a 
writ of prohibition against the respondents, and alleges 
that in July, 1878, he was “engaged in the regular busi- 
ness and occupation of keeping a keno table in said city ;” 
that in April, 1878, he obtained from the proper State and 
county officers a license to keep a keno table within and 
throughout the county of Duval, and paid the amounts 
therefor required by law, for the period of one year; that 
he also tendered the amount required by law to the city 
and demanded a license for said business from the city, 
which license was refused. In July, 1878, petitioner was 
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arrested by the city marshal and taken before the mayor, 
upon a warrant issued by him, charged on oath with keep- 
ing a disorderly house, to-wit: a place where a certain 
gambling game, known as keno, was allowed to be played, 
and was played by divers persons with certain cards and 
instruments, for the chance of winning or losing money, 
contrary to the ordinances of said city. That he pleaded 
not guilty to said charge; that the mayor held him to 
trial, and tried him on said charge without a jury, and after 
hearing testimony of witnesses, found petitioner guilty, and 
sentenced him to pay a fine of one hundred dollars and 
costs, and that he remain in custody until the same should 
be paid ; that petitioner then appealed to the Circuit Court 
of Duval county, where said cause is still pending on ap- 
peal. He further alleges that it is the intention of the 
mayor and other officers of the city to prosecute him for 
such pretended violation of the ordinances of the city, and 
to subject him to fine, costs and imprisonment, &c. That 
the ordinances of said city declare that every place where 
gaming of any kind with cards or the game called keno is 
allowed to be played for winning money is a disorderly 
house, and any person convicted of keeping such disorderly 
house shall be punished by fine not exceeding two hundred 
and fifty dollars, or by imprisonment. ‘He then describes 
the game, and says that it is played in an orderly, peaceful 
and quiet manner, and his house is not a disorderly house. 

Petitioner therefore prays that a writ of prohibition 
may be issued prohibiting the mayor and the city, and 
their officers and employees, from taking any further pro- 
ceedings in the prosecution of the case, either before the 
Mayor’s Court or before the Circuit Court, and from col- 
lecting any fine or enforcing any imprisonment on account 
of the premises, and also from attempting to molest him 
in the conducting of his said business during the term of 
his license, by any prosecution for such alleged offence. A 
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copy of the record of the Mayor’s Court is annexed to the 
petition. 

Upon a rule to show cause, the respondents appeared and 
filed a demurrer to the matters alleged by the petitioner in 
his suggestion, on the following grounds: 

1. That it does not appear by the suggestion that the 
mayor or the city has exceeded its jurisdiction in adopt- 
ing or attempting to enforce the ordinance. 

2. Because no prosecution is pending before the said 
mayor, nor is the city now proceeding, or about to proceed, 
in the said cause. 

3. Because it does not appear that the mayor or the city 
is attempting to collect the fine, or otherwise in an unlaw- 
ful manner to harass the petitioner. 

4. Because the petitioner has an appropriate remedy at 
law by the ordinary forms of proceeding. 

5. Because the payment of a license tax to the State 
does not give him a right to keep and use a keno table, 
contrary to the law of the State or the ordinances of the 
city. 

6. Because the ordinance of the city, prohibing the keep- 
ing of such disorderly house as is described, is not in con- 
flict with the law of the State. 

The petitioner joins in demurrer. 

The first four grounds of demurrer present the question, 
whether this court has power under the Constitution and 
laws to grant the writ of prohibition prayed ? 

The writ of prohibition is a wnt of the common law, 
originally issuing only out of the court of King’s Bench, a 
prerogative writ, but afterwards was sometimes issued out 
of the court of Chancery, Common Pleas, or Exchequer, 
directed to the judge and parties of a suit in an inferior 
court, commanding them to cease from the prosecution 
upon a suggestion that the cause originally, or some collat- 
eral matter arising therein, does not belong to that juris- 
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diction, but to some other. (3 Bl. Comm., 112.) This is 
the elementary definition of the office of the writ. 

Chief Justice Savage, (in The People vs. Works, 7 Wend., 
487,) says: “It is the remedy provided by the common law 
against the encroachment of jurisdiction, to keep inferior 
courts and tribunals within the limits and bounds prescribed 
to them. The reason of prohibitions in general is that they 
preserve the rights of courts and of individuals.” 

The Constitution of this State expressly gives the Su- 
preme Court jurisdiction to issue this writ. It does not, in 
terms, attempt to define or direct the purposes for which 
the writ may be used or applied. The definition and pur- 
poses of the writ must be soughtyfor in the archives of the 
common law, to which it owes its origin. Its purposes, 
therefore, are to preserve the rights of courts and individ- 
uals from the unlawful encroachment of inferior courts 
upon the jurisdiction of some other court or tribunal, and 
to keep them within their own spheres. 

When, therefore, an inferior court assumes to exercise a 
power which is beyond its jurisdiction, or to proceed in a 
manner not warranted by law, this writ may be resorted to 
for redress to prohibit the threatened intrusion. 

If the act complained of be already done, it is manifest 
that this writ cannot undo it, for that would require an 
affirmative act. (U.S. vs. Hoffman, 4 Wallace, 158.) 

It is held, in reference to the power to issue this writ, 
that it does not issue for the redress of grievances which 
may be had in the ordinary course of judicial proceedings, 
by appeal or writ of error. 

Nor will the suggestion that there are or may be other 
suits of the same nature pending against the relator in the 
same court avail to procure the writ, since the court will 
not issue a prohibition in a case not pending for the sole 
purpose of establishing a principle to govern other cases. 
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(High on Ex. Remedies, Sec. 766; U. S. vs. Hoffman, 4 
Wallace, 158.) 

Mr. Justice Cowen, in ex parte Brandlacht, (2 Hill, N. Y., 
367,) says, “the office of prohibition is to prevent courts 
from going beyond their jurisdiction in the exercise of 
judicial, not ministerial power. Otherwise we might be 
called on to send the writ whenever a justice of the peace 
was about to issue civil or even criminal process irregularly.” 

It is a principle of universal application, and one which 
lies at the very foundation of the law of prohibition, that 
the jurisdiction is strictly confined to cases where no 
other remedy exists, and it is always a sufficient reason for 
withholding the writ that the party aggrieved has another 
and complete remedy at law. (High on Ex. Rem., Sec. 
770, and authorities cited.) And the writ will not be 
allowed to take the place of an appeal. In all cases, there- 
fore, where the party has ample remedy by appeal from the 
order or judgment of the inferior court, prohibition will 
not lie, no such pressing necessity appearing in such cases 
as to warrant the interposition of this extraordinary rem- 
edy, and the writ not being one of absolute right, but rest- 
ing largely in the sound discretion of the court. 

Thus, where the defendant in an action instituted in an 
inferior court pleads to the jurisdiction of the court and 
his plea is overruled, no sufficient cause is presented for 
granting a prohibition, since ample remedy may be had by 
an appeal from the final judgment in the case. (Jb. Sec. 
771, and notes.) 

It cannot take the place of a writ of error, which pro- 
ceeds upon the ground of error in the exercise of a juris- 
diction which is conceded. 

The jurisdiction of the Mayor’s Court to hear and de- 
termine complaints of infraction of city ordinances is not 
questioned, though the validity of the ordinance in ques- 
tion is denied, and it is claimed that the Mayor’s Court had 
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not jurisdiction of the offence charged, upon two grounds ; 
one of which is, that having a license from the State and 
county to keep a keno table, and having tendered the 
license fee to the city, which it refused, he is not amenable 
to the charge of keeping a disorderly house by keeping a 
place where the game of keno is played by persons fre- 
quenting the place for the purpose of winning money. 
The other ground is, that the offence, if it be an offence, is 
punishable under the criminal laws of the State by the 
courts of the State, and not by the municipal courts. 

As to the first of these positions, the matters alleged are 
matters of fact and of law, claimed to grow out of the 
facts alleged by way of defense; and as to the second, the 
Mayor’s Court, according to the suggestion, decided in favor 
of his jurisdiction, and these questions and matters are not 
now pending before that court, but the whole case is before 
the Circuit Court, which is authorised by the Constitution 
to determine all questions involved in it upon the appeal, 
and that court has not acted in the matter, nor is the 
writ prayed as against the jurisdiction of the Circuit Court 
to act upon it. The jurisdiction of the latter court to enter- 
tain the appeal has not been questioned. The presumption 
is that the Cireuit Court will reverse the judgment of the 
Mayor’s Court and remand the cause with directions to dis- 
miss it if no offence is charged, or if the latter had not 
jurisdiction ; or affirm it if it had jurisdiction and the 
complaint shows an offence against a valid ordinance, that 
the testimony if sent up on the appeal sustains the charge, 
and that the proceedings were had in conformity with the 
law. 

The suggestion filed, however, goes further, and prays 
the writ to prohibit the city and its officers and em- 
ployees from taking any further proceedings in the case 
before the Mayor’s Court or the Circuit Court. 

The right to prohibit other than judicial tribunals by 
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means of writs of prohibition, is claimed under the 8th 
section of an act to amend an act regulating the practice 
in writs of prohibition, approved February 10, 1877, which 
provides, “that a writ of prohibition shall extend to and 
apply to all corporate, municipal, quasi-judicial, county, 
ministerial and all other boards, or bodies, or officers, or 
any of them undertaking or professing to exercise any 
power or franchise under the laws of this State, in all cases 
where such board, body or officer, or any person by their 
appointment or authority, may be doing or about to do any 
unlawful act or thing which may in any wise injuriously 
affect the interests or rights of any person or persons ap- 
plying for said writ.” 

The suggestion is that under this section, this court may 
issue a prohibition to prevent the officers or agents of the 
city applying to the Mayor’s Court, or the Circuit Court, 
to obtain a decision or judgment upon the matter re- 
ferred to. 

Although the power of the Legislature thus to enlarge 
the jurisdiction of this court, and to change so radically 
the character and office of the writ, was not called in ques- 
tion upon the argument, we are not prepared to admit such 
power so far at least as this court is concerned. The stat- 
ute in question so entirely changes the nature of the writ 
that it is no longer a mere prohibition, but becomes per- 
veted into a writ of injunction, or a quo warranto, or even a 
substitute for an action of replevin, instead of a proceeding 
to keep subordinate judicial tribunals within the bounds of 
prescribed jurisdiction. We cannot regard the section re- 
ferred to as applicable to proceedings in this court at least. 

A prohibition may go against a court or any tribunal 
properly exercising public, judicial functions and the par- 
ties engaged in such proceedings, but not against private 
parties alone, or against public or private corporations or 
their officers. It is true that there may be found in the re- 
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reports two or three cases in which a prohibition has gone 
to restrain a tax collector from enforcing an illegal tax, but 
these cases have been promptly and strongly condemned. 
(See 7 Wend., 486; 1 McMullen, 8. C., 410; 1 Hill, N. Y., 
195 ; 17 Miss., 623.) 

As the cause is not pending in the Mayor’s Court of the 
city, there is nothing upon which a prohibition can operate, 
and there is therefore no occasion to examine any other 
question. 

It is thereupon considered and adjudged by the court 
that the suggestion of the petitioner is not sufficient in law, 
and a prohibition thereon is refused. 


(Mr. Justice Westcott took no part in the hearing or 
consideration of this case.) 











Hueu Beras, PLAINTIFF IN Error, vs. JosepH C. Keyser, 
DEFENDANT IN ERROR. 


1. A paper in the following words : ‘‘I hold for account of ship Kalliope 
the sum of one hundred and eighty-three dollars and twenty cents for 
towage to sea of said ship,’’ signed H. B., which was delivered to 
the Master of said ship, and by him endorsed to K. who towed the 
ship to sea, is not in its terms a ‘‘ writing whereby money is prom- 
ised or secured to be paid,’’ and does not come within the meaning 
of the act of November 23, 1828, (Thomp. Dig., 348.) 


2. Such a writing is a mere memorandum upon which assumpsit will 
not lie unless extrinsic facts are averred and proved not inconsistent 
with the terms of the writing, but explaining and rendering it in- 
telligible and capable of enforcement as a contract or promise to 
pay money. 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 
court. 
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G. A. Stanley for Plaintiff in Error. 


The demurrer should have been overruled, because the 
holder of said writing acquired no rights which entitled 
him to notice. 

It is non-negotiable by the commercial law, and the 
holder has only the rights of an assignee. 

It is a well settled principle of commercial law that the 
assignee of a non-negotiable instrument takes it with all 
the equities arising out of the transaction with which it is 
connected, and holds it with the same rights as the assign- 
or. (Winchester vs. Hackley, 2 Cranch, 342; 16 Fla., 738 ; 
Murray vs. Sylborn, 2 John. Ch., 441; Jack vs. Davis, 29 
Ga., 219; Ayres vs. Milroy, 53 Mo., 576.) 

The assignee acquires the rights of the assignor and stands 
in his position. (Thompson vs. Allen, 12 Ind., 559; Smith 
vs. Rogers, 14 Ind., 224; Bush vs. Lathrop, 22 N. Y.,535; 
Andrews vs. McCay, 8 Ala., 930; Wright vs. Levy, 12 
Cal., 257.) 

The writing is non-negotiable and incapable of being 
transferred so as to enable a holder tosue in his own name, 
unless it be considered as one of the instruments mentioned 
in the 28th section of the act of 1828, entitled an act to 
regulate judicial proceedings. 

The 34th section of said act authorizes the endorsement 
of any of the instruments mentioned in the preceding sec- 
tion, and suits in the name of assignee with same rights, 
powers and capacities as might have been possessed by the 
assignor. The effect is simply to enable the assignor to 
pass the legal title, when, before the enactment of the stat- 
ute, he could only pass an equitable title. ' 

It was not the intention of the framer of this statute to 
change the rule of commercial law as applicable to such 
instruments, except in two particulars ; in shifting the bur- 
den of proof, and in allowing writs in the name of the as- 











102 SUPREME COURT. 








Bellas v. Keyser—Argument of Counsel. 








signee, leaving the rights of the holder in all other respects 
to be governed by the general commercial law. (Cotten 
vs. Williams, 1 Fla., 34; Sinclair vs. Gray, 9 Fla., 74; Ken- 
dig vs. Giles, 9 Fla., 278; Bradford vs. Williams, 4 How., 
576.) 

The transferee of a non-negotiable instrument holds as 
assignee and not as endorser. (Auck vs. Colston, 7 Grat- 
tan, 195.) 

The instrument may be by statute assignable, but that 
does not entitle it to the privilege of commercial paper. 
(King vs. Vance, 46 Ind., 246; Pratler vs. Weisenger, 10 
Bush, Ky., 117; Easton vs. Hyde, 43 Minn., 90; Butler vs. 
N. Y. & E. R. R. Co., 22 N. Y. 197; Marsh vs. Oneida, &c., 
Bank, 34 Barb., 278.) 

The assignor made a contract with defendant for the tow- 
age of the ship Kalliope ; the defendant is ready to fulfill 
the contract, but is prevented from doing so by the action 
of the assignor. Under these circumstances he could not 
maintain an action to recover back the money deposited in 
consideration of the contract. 

The declaration is defective in substance. It discloses no 
privity of contract between plaintiff and defendant. 

The declaration fails to show any acceptance or promise 
to pay by him. 

The order might, as between both parties, be considered 
an equitable assignment of the fund, but suit must be 
brought in the name of the assignor. (Mandeville vs. 
Welsh, 5 Wheat., 277; Wiggins vs. McDonald, 18 Cal., 
126; Howard vs. Tucker, 18 II1., 543.) 

The instrument sued on is not assignable under the stat- 
ute of 1828, so as to enable the assignee to sue in his own 
name. 

It is not a promissory note, nor is it a writing whereby 
money is promised to be paid. It contains no promise to 
pay, but is simply a memorandum made as evidence of a 
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contract. (Smith vs. Allen, 5 Day, 337; Kendig vs. Giles, 
9 Fla., 278; Courrier vs. Lockwood, 40 Conn., 90.) 

The writing amounts simply to an acknowledgement of 
the receipt of the amount on account of ship. A certificate 
of deposit containing no words of promise to pay the 
amount, could not be the basis of an action, nor would it 
be a transferable security. (Hotchkiss vs. Mosher, 48 N. 
Y. 482; Sibell vs. Tripp, 15 Mess. and Wells, 23; Huse vs. 
Hamlin, 29 Iowa, 501; Rindskoff vs. Barrett, 11 Iowa, 
172.) 

If considered as an acknowledgement of a balance due, 
it is not assignable so as to enable the assignee to sue in his 
own name. (Lacy vs. Collins, 5 N. J.,(L.) 489; see also Ran- 
som vs. Jones, 2 II]., 291; Hubbell vs. Skiles, 16 Ind., 138; 
Broughton vs. Bagget, 1 Geo., 75.) 

If the declaration is defective in substance, the error may 
be assigned in the Appellate Court, and it is not then too 
late to take advantage of a defect which would have been 
good in arrest of judgment. (Slocum vs. Pomery, 6 Cranch, 
221; Hallet vs. Evans, 28 Ind., 61; Johnson vs. Perdido R. 
R. Co., 16 Fla.) 


W. A. Blount tor Defendant in Error. 


This instrument at the common law was not negotiable, 
and any assignments of it would have passed the equitable 
rights of the assignor, together with any equity which 
would defeat it in his hands. 

The act of November 23d, 1828, §§ 33 and 34,(Thomp. 
Dig., p. 348,) changes this, and vests the rights, powers 
and capacities, but not the liabilities, of the assignor in the 
assignee. This construction results from several consider- 
tions : 

Such is the language of the statute which mentions the 
“ rights, powersand capacities,” but omits the liabilities. In 
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a legal sense, the transfer of a right or power does not nec- 
essarily carry with it a liability which may or may not be 
set up to defeat that right. 

Any other construction renders the first sentence of 
§ 34 meaningless. Other portions of these two sections 
confer all the other rights and powers necessary to make 
these instruments negotiable; and if this portion does not 
authorize a transfer free from equities, then it is nugatory. 
It was evidently the intention of the Legislature to place 
these instruments upon the same footing upon which the 
statute 3 and 4 Anne, c. 9, placed promissory notes, &c.; 
and it is difficult to see why the quality of transfer free 
from equity should be excluded when all other qualities 
are included. 

That this court has virtually decided in favor of this 
construction. (Cotten vs. Williams, 1 Fla., pp. 53 and 54.) 
While it does not hold these instruments to be commercial 
paper, it holds them to be negotiable, a quality of commer- 
cial paper—a quality “ by which not only the instrument is 
assignable at law, but the assigee for value bona fide, with- 
out notice, cannot be be affected by any equities, as between 
the original or any prior holders.” (Byles on Bills, 6 Am. 
Ed., p. 1. n. and p. 154.) 


Tue Cuter Justice delivered the opinion of the court. 


Keyser sued Bellas in assumpsit, and alleged in the first 
count of his declaration that defendant executed the follow- 
ing instrument and delivered the same to L. A. Larsen, 
Master of the ship Kalliope, viz: “ one hundred and eighty- 
three dollars and twenty cents. I hold for account ship 
Kalliope the sum of one hundred and eighty-three dollars 
and twenty cents for towage to sea of said ship. 

PensacoLa, May 3, 1877. Hvueu Betas.” 


And, Whereas, on the — day of May, A. D. 1877, the 
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said ship was towed to sea under contract with said Mas- 
ter by plaintiffs steam tug, in consideration of which ser- 
vice the said Master endorsed the said instrument of writ- 
ing as follows: “Pay the within amount to bearer.” 
signed, “ L. A. Larsen, Master of Kalliope,” and delivered 
the same to the plaintiff; and, whereas, plaintiff has 
demanded payment of the same from defendant, but 
defendant has refused to pay the same and it has been 
protested, to plaintiff's damage, &c. 

There were two other counts in the declaration but they 
were abandoned. 

The defendant demurred to the first count that it pre- 
sented no cause of action in favor of plaintiff. This de- 
murrer was overruled with leave to defendant to plead 
over. 

Defendant then filed a plea upon which plaintiff joined 
issue, and afterwards defendant filed two additional pleas, 
to which plaintiff demurred, and the court sustained the 
demurrer as to both, and gave leave to defendant to amend 
the first of the additional pleas. Defendant amended the 
first, leaving the judgment upon the demurrer to stand as 
tothe second. The second additional plea is as follows: For 
a plea to said count the defendant saith that he and one 
Sullivan contracted with the Master of said ship for the 
consideration of one hundred and eighty-three 80-100 dollars 
to provide towage to sea of said ship; that the said Master 
left with the defendant, who was also the consignee of said 
ship, the said sum for the payment of said towage, and, as 
an evidence thereof, the defendant executed the said writ- 
ing and delivered it to said Master, to be held by him until 
said towage should have been performed ; that the defend- 
ant and said Sullivan were at all times ready and willing 
to perform said service, but that said Master violated said 
contract by procuring other towage to sea for said ship 


without the consent of said Sullivan or the defendant, and 
7R 
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endorsed and delivered said writing as alleged, as a consid- 
eration for the last aforesaid towage, and this, &c. 

The ground of demurrer to this plea was that it was in- 
sufficient, because it alleges no connection of plaintiff with 
said contract, nor any notice thereof to him. 

The parties proceeded to trial upon the issues joined and 
verdict was rendered for plaintiff, and judgment entered 
thereon. A motion for a new trial being overruled, de- 
fendant sued out this writ of error, and now assigns for 
error, 

1. That the court erred in sustaining the demurrer to 
defendant’s second additional plea. 

2. That the court erred in giving judgment on said de- 
murrer to the plaintiff, because of substantial defects in the 
declaration. 

It is not contended that the paper set out as the cause of 
action is a valid, negotiable instrument, according to the 
law merchant. It is, however, insisted by defendant in 
in error that by the statute of this State this paper is given 
the qualities and incidents of merchantable paper in the 
hands of a bona fide indorsee, for value, without notice. 

The act to amend an act regulating judicial proceedings, 
approved November 23, 1828, (Secs. 33, 34, Thomp. Dig., 
348,) provides “ that the assignment or endorsement of any 
bond, note, covenant, deed, bill of exchange, or other writ- 
ing, whereby money is promised or secured to be paid, shall 
vest the assignee or indorsee thereof with the same rights, 
powers and capacities as might have been possessed by the 
assignor or endorser, and the assignee or indorsee may 
bring suit in his own name.” 

This statute makes the several instruments described in 
it negotiable by assignment or indorsement, and gives a 
right of action to the assignee, who is clothed “with the 
same rights, powers and capacities as might have been pos- 
sessed by the assignor,” and no other. In other words, the 


























JANUARY TERM, 1879. 107 








Bellas v. Keyser—Opinion of Court. 








assignee or indorsee stands upon the same footing as the 
assignor would have stood if the assignment had not been 
made. 

“Tt is not supposed that the object of this provision was 
to place these several classes of instruments upon a footing, 
in all respects, with commercial papers, yet the effect is to 
make them negotiable by assignment or indorsement.” 
Cotten vs. Williams, 1 Fla., 37-53. 

The court in the case cited does not say that the assig- 
nee or indorsee takes such paper absolved from all equities 
or defences, as in the case of paper negotiable in its terms, 
but only that it is negotiable or assignable by force of the 
statute, and that the indorsee or assignee may sue in his 
own name. We think this is the extent of the effect of 
the statute, and that notwithstanding the assignee may sue 
in his own name as the owner, by virtue of the statute, yet 
the language of the law places him, in respect to all 
“rights, powers and capacities,” in the same relation to the 
maker of the paper as the original party would have stood 
if the assignment had not been made. Notice to the assig- 
nee of any equities or defences was, therefore, not necessary 
in order to enable the ma&er to avail himself of them in a 
suit by the assignee. 1 Dallas, 27; 2 Johns. Ch., 443. 

The plea sets up the fact that this paper was a memoran- 
dum made in connection with a special agreement with the 
master for the towage of his ship; that the sum mentioned 
in it was the sum agreed upon in the contract of towage, 
to be in payment for the towage to be performed by the 


maker and another; that the money was left in the ma- 
ker’s hands as such payment, and the maker and his _co-con- 


tractor were ready and willing to perform. 

We do not see that. this differs from any other case where 
a special contract is entered into for the performance of a 
service, and payment for the service is made in advance. 
The money cannot be recovered by the promisee unless the 
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promisor neglects or it has become impossible for him to 
perform. 

The contract alleged in the plea is in every respect con- 
sonant with that implied from the terms of the paper itself. 
The maker acknowledges that he holds so much money 
.“ for towage of the ship to sea.” His plea is that he holds 
the money as payment upon a contract to tow the ship to 
sea, and he is ready to perform. The plea sets up a legal 
defence to the action upon the instrument, and this plea is 
available as against any holder of it who seeks to recover 
the money, treating the paper as a “ writing whereby mon- 
ey is promised or secured to be paid.” 

But the question arises, under the assignment of errors, 
whether this instrument is one of the class mentioned in 
the statute, a “ writing whereby money is promised or se- 
cured to be paid.” 

Plaintiff in error insists that the declaration does not set 
out a cause of action; that the writing sued upon is not 

‘such a writing as may be assigned so as to enable the as- 
signee to maintain a suit in his own name, or upon which 
a right of action can accrue to the plaintiff in this suit. 

The demurrer to the plea rgaches back to substantial 
defects in the declaration, notwithstanding a demurrer to 
the declaration may have been overruled and abandoned by 
pleading over. (Johnson vs. Pens. & Per. R. R. Co., 16 
Fla., 623.) 

The writing expresses that Bellas holds so much money 
for account of the ship, for towage of said ship to sea. 

_It is consistent with this writing that the towage of the 
ship had been performed by Bellas, and that he had so 
much money to apply on account of charges for such tow- 
age. 

It is consistent also with the proposition that Bellas had 
engaged to perform the service, or to procure its perform- 
ance, and that he held this money upon an agreement to 
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apply it in payment for the towage when performed. It 
is also consistent with the proposition that Bellas held this 
money upon some agreement that it should be paid over to 
whomsoever might be employed by either party to perform 
the towage of the ship to sea. 

It is consistent with either of these hypothesis, and noth- 
ing in the writing favors either one moré ‘than another of 
them. It is evident then that the writing is a mere mem- 
orandum, a part of some agreement, or to be taken togeth- 
er with some agreement between the parties to the instru- 
ment, as to the proper application of the money for the 
service performed, or to be performed. 

While this paper is thus consistent with and may be & 
part of either of the three several agreements stated, or 
some other, and thus not entire or independent in itself, 
(and this is apparent upon the face of the writing,) an ac- 
tion cannot be grounded upon it without averring the ex- 
istence of some extrinsic fact which may render it intelli- 
gible and capable of enforcement as a contract or promise 
to pay money. 

No such fact, or any fact, is alleged in the declaration to 
give a meaning to the memorandum, except that it was 
delivered to the master of the ship. Though the plaintiff 
in the suit towed the ship to sea, and the master di- 
rected by an endorsement that the amount of money 
mentioned in the paper be paid to the bearer and delivered 
it to the plaintiffs, as alleged in the declaration, these facts 
afford no stronger clue to the intention of the contracting 
parties than does the refusal of Bellas to pay over the 
money on the grounds alleged by him for his refusal. 

As we understand this paper, standing by itself, and 
without other averments, it is not in its terms a “ writing 
whereby money is promised or secured to be paid.” The 
understanding or agreement of the parties to it may 
show it to be such a writing, not varying but explaining 
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its terms, and this rule is equally applicable to the defen- 
dant’s plea. 

If the plaintiff had averred in his declaration that this 
paper was made and intended to be a certificate of the de- 
posit of so much money, to be held until the ship should 
be towed to sea, and then paid upon the order of the own- 
ers or the captain of the ship to the party who should per- 
form the service of towage, to whom the paper should be 
assigned or indorsed, he would then have shown it to be a 
“ writing whereby money is promised or secured to be 
paid,” and, in the absence of any equities existing as be- 
tween the signer and the owners, he might then recover 
the money in his own name. Proof of these facts duly al- 
leged would give a character to the instrument, not incon- 
sistent with its terms, and entitle the assignee to recover, 
if not overborne by any superior, legal or equitable rights 
of the depositary. Such proof would show the paper to 
be one of those included in the statute of 1828. 

The judgment is reversed with costs, and the cause re- 
manded, with directions to set aside the verdict and enter 
judgment for the defendant upon the demurrer and to dis- 
miss the action, unless the plaintiff shall, upon such terms 
as the court may impose, elect to amend his declaration so 
as to show a right of action. 
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JoHN FRIEND, APPELLANT, vs. Wma. B. C. Duryez, Ap- 
PELLEE. 


1. In an action against two persons alleged to be partners, it is the 
right of each defendant to plead separately in his own behalf any 
defence available to him alone or to both. 


2. Attorneys-at-law, who are partners in the practice of their profession, 
and not partners in trade, according to mercantile law, have no im- 
plied authority to become parties to negotiable instruments and to 
bind the firm thereby, unless such authority is given by the terms 
of the partnership, or expressly given or recognized by both, or 
may be implied from the general habits of the partners in their 
business transactions. 


Appeal from the Circuit Court for Nassau County. 
The facts of the case are stated in the opinion of the 
court. 


John Friend in pro per. 


This first defence to the plaintiffs action is a good legal 
defence, for the rule of law in respect to the power of each 
partner to bind the firm by bills of exchange, promissory 
notes, checks, and other negotiable instruments, is not ap- 
plicable to all kinds of partnership, but is limited to part- 
nerships in trade and commerce, growing out of the general 
custom and law merchant, and does not apply to attor- 
neys. § 102, Story on Partnership. 

Parsons on Bills and Notes, Vol. I., Chap. V., pages 138 
and 140, referring to Hedly vs. Bainbridge, 3 Q. B., 316; 
Levy vs. Payne, Car. & M., 453 ; Bellan vs. Spencer, 4 Cow., 
163; Bank of Rochester vs. Bowen, 7 Wend., 158; 4 
Dana, 375, Breckenridge vs. Shrieve; Chitty, on Bills, 54. 

These allegations of facts, showing the actual agreement 
between the parties of the transaction, and the purpose of 
the indorsement, is another good defence to the plaintiff's 
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suit. Parsons on Notes and Bills, 2 Vol., Chap. 1, page 
24, and authorities referred to, viz.: Pike vs. Street, Moody 
& M., 226; Wright vs. Latham, 3 Murph., 298; McDo- 
nough vs. Soule, 8 La., 472; Fuller vs. McDonald, 8 
Greenleaf, 213 ; Cowles vs. MceVicker, 3 Wis., 725. 

Appellant claims that the indorsement of said draft by 
D. M. Hammond, in the firm name of Friend & Hammond, 
was made for the purpose of transfer only, and to the same 
effect as if the phrase “ without recourse ” was added. In 
other words, the indorser, and especially this appellant, can- 
not be made liable in any event. Parsons on Notes and 
Bills, 2 Vol., 428; and Cowles vs. McVicker, 3 Wis., 725, 
already referred to. 


James M. Baker for Appellee. 


It was held in Lanier vs. West, (2 Fla., page 41,) that 
any partnership or concern to which the issuing or transfer 
of bills is either necessary or usual, the indorsement of a 
bill made by one partner in behalf of the firm would bind 
the firm. Same principle stated in Chitty on Bills ; Lanier 
vs. West, 2 Fla., page 41; Chitty on Bills, page 46. 

It appears from the declaration, and is admitted by the 
pleas, that the partnership did exist, and that the draft was 
drawn payable to Friend & Hammond. 

It then appears that the receiving bills or drafts, and 
(necessarily) the indorsing such drafts, was incidental to 
their particular partnership and usual in the course of their 
business, (which is not controverted,) hence the transfer of 
a draft by either partner under such circumstances, in 
behalf of the firm, would bind the firm upon general implied 
authority. 

In partnerships, for the general practice of law, the trans- 
fering, or indorsing for transfer, drafts received by the firm, 
is usual and necessary, and an indorsement by one member 
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of the firm would bind the firm in the scope of the busi- 
ness. 

An indorsement by one of several partners, if the part- 
nership be proven, whereupon an authority may be implied, 
will be sufficient. Chitty on Bills, page 227. 

The proposition that a law firm would not be liable under 
the circumstances disclosed by the record, is preposterous 
and fraudulent. 


Tue Curer Justice delivered the opinion of the court. 


Duryee, appellee, sued Friend & Hammond, as partners 
by that name, upon their indorsement of a bill drawn by 
the St. Mary’s River Lumber Company upon G. D. Howell, 
of New Jersey, at sixty days’ sight, payable to the order 
of Friend & Hammond, and accepted, before indorsement, 
by Howell. The declaration alleges that the bill was in- 
dorsed by “ Friend & Hammond” to the plaintiff, was 
presented, when due, for payment, and duly protested for 
non-payment, and due notice thereof to defendants, &c., 
and defendants have not paid. 

The defendant, Friend, pleads that himself and Ham- 
mond were not partners doing business in the firm name 
of Friend & Hammond in manner and to the effect alleged, 
but that the said Hammond and himself were partners 
only in the practice of law before the courts, and never 
were partners in trade or authorized to sign bills of ex- 
change or otherwise to contract liabilities, which was well 
known to the plaintiff, and denies that he indorsed the bill 
or authorized the indorsement thereof for him. 

And for a further plea on equitable grounds, the -defend- 
ant, Friend, says that the draft on which the action is 
brought was not indorsed to the plaintiff asa usual commer 
cial paper, but that plaintiff discounted and took the same 
from defendant, Hammond, at a large discount, and not for 
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the usual rate of exchange, after it was accepted by How- 
ell, the drawee, with the understanding that plaintiff 
would take, and only did take said paper on the responsi- 
bility of the acceptor, Howell, who was represented by the 
plaintiff to be a good and responsible party, and that Ham- 
mond merely indorsed said paper in blank as a transfer of 
the same for the accommodation of the plaintiff to enable 
him to collect the same from the acceptor, and with the 
further understanding that the plaintiff would look to 
Howell, and not to the defendants, or either of them, for 
payment of the draft, which the plaintiff in equity ought 
to do. 

The defendant, Hammond, pleads severally that the 
plaintiff bought the draft at a large discount from him, 
Hammond, after he had procured the acceptance thereof by 
Howell, a member of the firm called the St. Mary’s River 
Lumber Company (the drawer of the draft); that it was 
understood at the time plaintiff purchased the draft, that 
plaintiff took it upon the known solvency of the acceptor, 
and that this defendant’s indorsement was not for the pur- 
pose of guaranteeing the draft, but to enable plaintift to col- 
lect the same from the acceptor, and simply to transfer the 
paper to the plaintiff. 

.The plaintiff demurred to the several pleas: 

First, Because the defendants ought not to file several 
pleas, but should be required to plead as partners by joint 
and not by several pleas. 

Second, That the first plea of the defendant, Friend, is 
insufficient and tenders no material issue; that it does not 
deny the indorsement of the draft by Friend & Hammond 
as partners, and traverses no material allegation in the dec- 
laration, and sets forth no defense to the action or an avoid- 
ance of the liability, and is evasive, double and uncertain, 
and not responsive to the declaration. 

Third, That the said plea above pleaded by John Friend, 
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and the pleas above pleaded by D. M. Hammond, are in- 
sufficient in law, further, in that they do not plead in de- 
nial of the indorsement of said draft, as partners, to the 
plaintiff for a valuable consideration. 

Fourth, That said pleas do not set forth any matter or 
facts discharging or relieving them from liability as in- 
dorsers. 

Fifth, That said pleas set forth no legal defense to said 
action, and are frivolous and insufficient. 

The demurrer was sustained, the pleas adjudged to be 
insufficient, and leave granted to defendants to plead over. 
The defendants declined to plead anew, and the court gave 
judgment by default, empanelled a jury, who assessed the 
plaintiff’s damages at one hundred and sixty one 81-100 
dollars, for which judgment was rendered with costs. 

From this judgment the appeal is taken. The errors as- 
signed are: 

1. That the court erred in holding the defendants to be 
partners in trade, and in requiring them to plead by a joint 
plea as partners. 

2. In sustaining the demurrer to the pleas. 

3. In disregarding and setting aside defendants’ pleas 
which set up a good defense. 

4. In giving judgment by default for want of plea. 

5. In giving final judgment for plaintiff. 

As to the first error assigned, it seems that judgment was 
given upon the demurrer generally, and not upon specific 
grounds, and in effect it sustains every ground of demurrer. 
The first was that defendants should not sever, but plead 
jointly as partners. We find no authority for holding that a 
joint plea is indispensable, even if the fact of partnership in 
trade be admitted, but the effect of the judgment is to pre- 
clude the defendants from denying such a partnership, and 
assumes that it does exist. A paper may be signed with a 
partnership name by one of the partners, and yet the cir- 
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cumstances may be such that only one of them is bound; 
as where one gives a note signed with the partnership name 
for his individual debt without the consent of a copartner, 
or in any transaction not within the scope of the copart- 
nership business, and in a variety of other cases. 

The judgment here assumes the liability of both defend- 
ants and precludes the showing of any defense as to either 
of them, and also denies the right of one to plead in his in- 
dividual capacity any defense which might go to the dis- 
charge of both, and even to the right of one of them 
to deny the existence of the partnership. The ruling is 
clearly wrong. 

The second ground of demurrer is, that the plea of Friend 
tenders no material issue, is evasive, double, uncertain and 
not responsive. 

The plea of Friend denies that defendants were general 
partners, or partners in trade, but says they were only part- 
ners in the practice of a profession, that he did not sign 
or authorize the indorsement of the draft, and that plaintiff 
knew the character of the partnership. 

The declaration is against defendants as co-partners, upon 
their indorsement of a bill of exchange, and alleges merely 
a co-partnership, without in express terms charging the 
purpose of the co-partnership. 

A partnership for the purpose of engaging in the prac- 
tice of a profession is not a partnership in trade. By the 
custom of merchants, long established as law, if one part- 
ner in trade draw, accept or indorse a bill or note in the 
name and seemingly in behalf of the firm, such act will 
render all the partners liable to a bona fideholder. (Chitty 
on Con., 45.) The partnership must be in a trade or con- 
cern to which the issuing or transfer of bills is necessary or 
usual, for otherwise a co-partner will not be liable for the 
act of his partner, unless he gave express authority. (Chit- 
ty on Con., 54, and notes.) Attorneys who are in part- 
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nership have no implied authority to become parties to 
negotiable instruments and bind the firm thereby. The 
authority to do such acts must in such cases be either ex- 
pressly given, or be recognized as proper and necessary, or 
in the usual course of a particular business of that firm. 
(Story on Partnership, Sec. 102; Sweetser vs. French, 2 
Cushing, 310; Harman vs. Johnson, 18 L. & E. Rep., 400; 
Parsons’ Mercantile Law, 175; Lanier vs. McCabe, 2 Fla., 
32; Bank of Rochester vs. Bowen, 7 Wend., 158; Breck- 
enridge vs. Shrieve, 4 Dana, Ky., 375.) 

The rule is thus given in 4th Dana: Borrowing money 
is not part of the regular business of an attorney and 
counsellor at law; from the existence of a partnership in 
that profession, therefore, no authority results to any member 
of the firm to obtain loans on the credit of the firm, unless 
authority is given by the express terms of the partnership 
contract, or may be implied from the general habits of the 
partners, and no other member will be bound by such con- 
tract without his express consent. We find no exceptions 
to this rule in the books. The declaration in this case does 
not allege the character of the partnership of Friend & 
Hammond, whether in trade or otherwise. By implication 
only can we consider it as charging that the draft was 
indorsed in the regular course of the busines® of the firm, 
and thus that it contains a cause of action. The first plea 
puts in issue this implied allegation, and, as we have seen, 
tenders a substantial issue and adefence. If true, it shows 
that Friend is not liable. The judgment is therefore erro- 
neous, as to the second ground of demurrer. 

The second and third errors assigned relate to the judg- 
ment of the court upon the grounds of demurrer that the 
other pleas of Friend and of Hammond set up no defence. 

It is laid down in Chitty on Contracts, 265, that “if the 
indorsee of a note take it subject to an agreement not to 
sue the indorser, he is precluded from so doing.” (Pike vs. 
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Street, Mood. & M., 226; and see Parson’s Mercantile Law, 
124.) 

In the case of Cowles vs. McVicker, (3 Wis., 637, 643,) 
the court says “a note may be sold in the market for less 
than its value and the payee may indorse the note so as to 
pass the title * |= * But the indorser in such case 
would not be liable for the payment of the note. This 
transaction would be a sale, nothing more nor less, and the 
indorsee might, if the indorsement were in blank, fill it up 
without recourse, and recover of the maker. But where a 
note is transferred by the payee and indorsed by him in 
the usual manner, or the payment guaranteed by him in 
consideration of a certain sum paid or advanced by the 
indorsee, the transaction is essentially a loan.” 

These authrities would seem to be conclusive that the 
facts pleaded constitute a defence to the action, and that the 
demurrer should have been overruled. 

It is unnecessary to notice any other question raised by 
the assignment of errors, as the judgment must be reversed 
with directions to enter judgment overruling the demurrer, 
and that such further pleadings and proceedings may be 
had as may be according to law. 
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NorMAN WEBSTER, APPELLANT, VS. WILLIAM B. BARNETT, 
APPELLEE. 


Appellant failing to file a copy of the record on the first day of the term 
of this court, in accordance with the statute, the appeal will be 
dismissed upon appellee’s producing the certificate required by the 
rule. It is no answer to such motion to say that no final judgment 
has been entered in the Circuit Court. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


John T. Walker for the Motion. 
Chas. P. Cooper contra. 
Tue CuieFr Justice delivered the opinion of the court. 


Counsel for appellee, upon filing the certificate of the 
Clerk of the Cireuit Court for Duval county that an ap- 
peal had been taken and bond given in this cause on the 
11th day of July, 1878, moves the court to dismiss the 
appeal, on the ground that no copy of the proceedings in 
said cause have been filed with the clerk of this court, no- 
tice of this motion having been given as required by Rule 
17 of this court. 

Counsel for appellant objects to the granting of the mo- 
tion, and reads a stipulation of counsel for both parties, 
showing that the appeal was taken and bond given after 
verdict, and before a final judgment was entered in the 
Circuit Court. 

The statute (Th. Dig., 448,) provides that if the appel- 
lant shall fail to file the copy of the proceedings by the first 
day of the term of the Supreme Court next succeeding the 
entry of the appeal, if the appeal was obtained thirty days 
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before said first day of the term, it shall be the duty of the 
court, on the appellee producing a certificate of the Clerk 
of the Circuit Court that an appeal was obtained and bond 
given on such appeal, unless good cause be shown, to dis- 
miss the appeal. 

The appellant, by way of showing cause why the court 
should not dismiss the appeal, shows that there was no final 
judgment from which an appeal could be taken. This is 
the reason why he has not prosecuted his appeal, but it is 
not “ good cause shown” why the appeal should not be 
dismissed for his failure to prosecute it, or otherwise dis- 
embarrass the Circuit Court in its further action in the 
case ; but it does show an additional reason for dismissing 
the appeal. If the copy of the record was here, and it ap- 
peared that an appeal had been taken before final judgment, 
it would be dismissed. 

The appeal was irregular and improvident, and the stat- 
ute gives this method of getting rid of it. 

Appeal dismissed. 








Tue Orance County Hic ScuHoou ET AL., APPELLANT, Vs. 
Henry S. SanrorpD, APPELLEE. 


1. Where the papers on file fail to show that an appeal was perfected 
or that a writ of error has been issued, the cause will be dismissed, 
no application being made to supply the record. 

2. The papers on file not being certified by the Clerk of the Circuit 
Court to be a copy of the record, the party placing them on file 
has leave to withdraw them. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion of the 
court. 
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E. K. Foster and Thos. Emmett Wilson for Motion. 
J. Wofford Tucker and David S. Walker, Sr., contra. 
Tue Cuter Justice delivered the opinion of the court. 


The respondent, Sanford, by his counsel, moves the court 
to dismiss this cause from the consideration of this court, 
because there has been no writ of error sued out to the Cir- 
cuit Court. 

An appeal was entered, but no bond given as required by 
statute, so that the appeal was not perfected. The papers 
contain a citation to the respondent, issued by the clerk of 
Orange county, citing him to appear and show cause why 
the judgment should not be reversed, but it does not ap- 
pear that any writ of error has been issued by the Clerk of 
the Supreme Court, or of the Circuit Court. No application 
is made for a certiorari to supply the record. 

It further appears upon examination of the papers filed, 
that the clerk has not certified the papers to be a copy of 
the record. 

It is therefore ordered that this cause be stricken from 
the docket and dismissed from the consideration of this 
court, and that the defendants in the court below be allowed 
to withdraw from the files the papers filed by them herein, 
and that this order be certified to the Circuit Court, to- 
gether with a copy of the opinion herein. 

Ordered further, that the said Orange County High School 
and others, defendants, pay the costs incurred in this court. 

8R 
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MarcaRET E. Emerson, APPELLANT, Vs. Ross’ Executrix,. 
ET ALS., APPELLEES. 


1. Where a deed purporting to have been executed under a power of a 
public and statutory nature is sought to be used in evidence, 
the power should be shown, and where the power is the order 
of a court of special and limited jurisdiction, and the record of 
the order or decree is presented, the question whether the deed 
was void for want of jurisdiction in the court to make the order 
or decree is a question of law for the court and not for the jury. 
Where, however, the opposite party, upon the introduction of the 
deed without the power, makes no objection, introduces subse- 
quently the record of the order of the court, fails to ask the court 
to pass upon the sufficiency of the deed, relies upon instructions of 
the court covering the subject matter given at his request, and ) 
leaves the entire question to the jury, he cannot object to this ac- 
tion for the first time in an Appellate Court. The question here 
upon such an appeal is whether, upon the evidence, the finding of 
the jury was erroneous. 

2. Where a grant of letters of administration is collaterally assailed, 
whether an appraisement was made or whether the party applying 
for the letters failed to allege in a petition that he was twenty-one 
years of age, are immaterial in a case where the necessary jurisdic- 
tional facts are stated in the pleadings bringing the matter before 
the court, or appear on the face of the record. Under the statutes 
of this State, the Judge of Probate had a general and exclusive 
jurisdiction in the matter of granting letters of administration. In 
this case, the death of the intestate, possession at the time of death 
of goods, chattels and lands in the county in which the letters 
were applied for, and that the intestate had a mansion house in 
that county, are alleged in the petition, or appear in the record, 
and this is sufficient. 

3. Where a person entitled to distribution of the estate in the or- 
der of consanguinity applies for letters of administration, a pre- 
vious publication of citation is not required. 


4. The oath of an administrator is properly filed in the office of the 
Judge of Probate. 

5. Under the statutes of this State regulating the sale of lands by ad- 
ministrators under an order of the Probate Court to pay debts, no 
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petition was required. A failure to file a petition, or the filing of 
a petition failing to set up the necessary jurisdictional facts, is im- 
material. Where notice of the intended application is given, as 
required by statute, and the court in its order of sale finds and 
recites the existence of the jurisdictional fact, and the record dis- 
closes jurisdiction, it is sufficient, and the deed is not void for want 


of power shown. 


6. The recorded deed of an administrator upon a sale of the lands of a 
deceased intestate for value and without notice, will vest a good 
title as against a prior unrecorded deed of the deceased intestate. 


7. Where the charge of the court is principally as requested by the 
appellant, there is no exception of a general character to the 
other charges given, the appellant fails to point out any error and 
there is none to his prejudice apparent to the court, a general as- 
signment of error that the verdict is contrary to the charge of the 
court is not available. 

8. An assignment of error to the effect that the charge of the court is 
conflicting, coupled with a failure to point out or suggest the pre- 
cise nature of the conflict, no exception upon this ground being 
made upon the trial, and no conflict appearing to the court, is not 
available. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


Knight ¢ Jordan tor Appellants. 


Robinson & Whitney, W. A. McLean, F. F. L’ Engle, tor 
Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an appeal from a judgment of the Circuit Court 
for Duval county. The action was ejectment for a lot of 
land in the city of Jacksonville. 

Plaintiff (appellant here,) claimed titlethrough deed of her 
mother, Sarah A. Houston, bearing date the 24th day of 
November, A. D. 1854. Defendants (appellants here,) 














124 SUPREME COURT. 








Emerson v. Ross et als.—Opinion of Court. 








claim title through sale by William A. Houston, adminis- 
trator of the goods and chattels of Sarah A. Houston, plain- 
tiff’s mother and grantor in the déeéd mentioned. The ad- 
ministrator’s deed is dated the 27th day of September, A. 
D. 1866. The deed to plaintiff was not recorded until 
September 2, 1875. It is not claimed that the purchaser 
at the administrator’s sale had notice, either actual or con- 
structive, of the deed of the deceased intestate to her daugh- 
ter, the plaintiff. 

In the Circuit Court the defendants claimed that there 
was no delivery of the deed of the deceased intestate to the 
plaintiff. In the view we take of the case that question is 
not material, as it may be admitted that there was a deliv- 
ery, and it would not affect our conclusion. We treat 
the case, therefore, as if there was an admitted delivery. 
The plaintiff, upon the opening of the trial, having intro- 
duced her deed from her mother with evidence as to the 
delivery, rested. The defendants introduced deeds deraign- 
ing title under a sale by the administrator of the intestate, 
by virtue of an order of the Judge of Probate of Duval 
County. The plaintiff not objecting to the deeds at the 
time they were offered, subsequently introduced the record 
of the Probate Court of Duval county in the matter of 
granting letters of administration to William H. Houston, 
as well as the matter of sale under the order of the 
Probate Court. There were no exceptions to testimony 
on the trial having any material bearing upon the question 
presented for the consideration of the court. 

Plaintiff in the Court below (appellant here,) claims that 
whether the record of the proceeding of the Probate Court 
was sufficient to show jurisdiction in that court to order a 
sale of the land was a question of law which the court 
should have decided, the court having left the whole mat- 
ter to the jury, under general instructions covering collat- 
eral inquiries into sales of land by administrator under or- 
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ders of the Probate Court. The action of the court here 
in admitting the deeds without showing the power under 
which executed, was not excepted to. The general rule 
upon this subject is that, if a deed purport to have been 
exected under a power, either of a private or of a public 
and statutory nature, and is sought to be used in evidence, 
the power must be shown. (1 Tay., 25; 14, Wend., 619; 
4 Mon., 392; 2 Ran., 93; 4 Mon., 39; 4 Pick., 160; 13 
John., 807; 2 G. and J., 114; 2 Bing., 483; 8 T. R., 178; 
2 East, 66; 5 How., 370; 11 Wend., 125, 422; 3 Mon., 
99.) 

Had the plaintiff objected to the introduction of the ad- 
ministrator’s deed when offered, the record of the Probate 
Court authorizing the sale must have been presented. This 
having been done, the question whether the court had ju- 
risdiction would have arisen, This question it would have 
- been the duty of the court to decide. When, however, the 
plaintiff makes no objection to the admission of the deed 
without showing the power, introduces subsequently the 
record of the Probate Court, does not ask the court to pass 
upon the sufficiency of the deed, and relying upon instruc- 
tions of the court covering the subject, leaves the entire 
question, under instructions of the court, to the jury, he 
cannot object in an Appellate Court to thisaction. Under 
such circumstances the question here presented is whether, 
upon the evidence, the finding of the jury was erroneous. 

This brings us to the consideration of the first two er- 
rors assigned, which are that the verdict was contrary to 
. the law and the evidence. 

It is insisted that the proceedings of the Probate Court 
were shown by the records introduced by the plaintiff to be 
yoid, both as the matter of the administration as well as to 
the sale by the administrator. 

In the matter of the administration, the record discloses 
@ petition of William H. Houston, alleging that his mother, 
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Sarah A. Houston, died intestate, having at the time of her 
death a mansion house and place of abode in Duval county; 
that he is entitled to a distributive share of the estate, and 
prays grant of letters of administration. There is proofof 
publication for thirty days of notice of intention to apply for 
such letters of administration, an oath conforming to the 
statutory requirements, a grant of letters in the usual form, 
and a bond. It is insisted that, in addition to what is 
above set forth, the petition should state that the applicant 
was twenty-one years of age; that citation was published 
for the term of six weeks, once a week, in some newspa- 
per; that his exact relationship to the deceased intestate in 
the order of consanguinity should be stated; that the oath 
should be filed in the office of the Clerk of the Circuit 
Court; that the apppraisement should show the number of 
the intestate’s family and the property they had exempted. 

As to the matter of citation. No citation is required 
where the husband or wife of the deceased intestate, or a 
person entitled to the distribution of the estate in the order 
of consanguinity, applies for letters. Here the party apply- 
ing alleges that the intestate was his mother. He was the 
son of the intestate and one of the heirs and distributees. 
It is only where the grant of letters of administration 
is to be to “a creditor of the intestate or some fit person,” 
other than the husband, wife or person entitled to distribu- 
tion, that any citation is necessary. The oath was properly 
filed in the office of the Judge of Probate. Under the or- 
ganization of the courts of the Territory of Florida, the 
County Courts had jurisdiction of matters of administra- 
tion. These courts had a clerk, and it was in his office 
that the oath was to be filed. The Probate Court, as or- 
ganized by the Constitution of the State, had no clerk. All 
laws of the Territory not repugnant to the provisions of 
the Constitution were continued in force by that instru- 
ment, and the appointmént of a Judge of Probate in each 
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county, with the powers of the Territorial County Courts, 
was provided for, and the necessary consequence was that 
the office of the Judge of Probate and not the office of the 
Clerk of the Circuit Court was the proper place in which 
to file the oath. As to the matter of the appraisement it 
is immaterial whether one was ever made or not. The 
grant of the letters of administration preceded it and their 
validity in nowise depended upon it. As to the fact that 
the party applying was twenty-one years of age: Where 
the grant of letters is questioned collaterally, it is not nec- 
essary that the record should affirmatively state the quali- 
fication of the party to whom the letters were granted. 
And, generally, as to the necessity of a petition at all, it 
may be remarked that the statue requires none. 

The judicial officer had a general and exclusive cogni- 
zance of the matter of granting letters of administration. 
The only facts necessary to give the Probate Court juris- 
diction were the death of the intestate and possession at 
the time of death of “ any goods, chattels or lands in any 
county in this State.” Here the petition alleges that the 
deceased intestate had a “ mansion house in the county of 
Duval,” and the record discloses that she was, at the time 
of her death, possessed of goods and chattels in the county 
of Duval, and the grant of letters in that county carries the 
right to execute the trust until it is vacated or set aside by 
some direct proceeding. (3 Wall.,408; 12 Wend.,102; 28 
N. Y. R., 641; 13 Kan., 527; 62 Ill, 150; 39 Ill, 563; 42 
Ill., 149; 24 Mo., 266; 27 Vit., 581.) 

Thus disposing of the question of jurisdiction, so far as 
it concerns the granting of letters of administration, we 
next inquire as to the matter of the sale of the land by the 
administrator. | 

It is insisted that it appeared from the record of the pro- 
ceedings in the matter of the sale by the administrator that 
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the court had no jurisdiction of the subject matter, no ju- 
risdiction of the cause, and that the sale was void. 

The following positions are taken and insisted upon: 

That, in order to confer jurisdiction on the Probate 
Court to order the sale of real estate, the petition of the 
applicant in either casé should contain such statements as 
would make it good upon demurrer; that the record should 
show that the personal assets had been exhausted; that the 
amount of the debts existing and the amount necessary to 
supply the deficiency should be shown, as well as that the 
land was sold in front of the Court House door of the 
county on the first Monday in the month. There can be 
no objection that the amount of the indebtness should be 
set up in detail here. The statute requires no such allega- 
tion. It appears from this record that there was an indebt- 
edness, and that is sufficient, even if the appellants view 
that such indebtedness must affirmatively appear in order 
to give jurisdiction, a question which it is here unnecessary 
to decide. (3 Wall., 405, 406.) It appears from the record 
that notice of the sale was given. Any irregularity of the 
character alleged in this sale after due notice, if the juris- 
diction attached under the previous proceedings, cannot af- 
fect the sale in a collateral proceeding. The deed is not 
open to assault upon such ground. Nor is it necessary that 
the record should disclose what is the precise amount of the 
deficiency of personal assets. It is only necessary that it 
should state in a proper manner that there was an exhaust- 
ion of personal assets. These matters relate to the regu- 
larity of the proceeding and‘are to be corrected upon certio- 
rari, writ of error, appeal, or some other proceeding by 
which errors and irregularities are reviewed. The question 
here is one of power and juriadiction. 

Having disposed of these questions, it is necessary to 
state the precise condition of this record in order to under 
stand the exact question presented in the Circuit Court and 
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in this Court. The petition here filed sets up that the per- 
sonal estate is not sufficient for the payment of the debts, 
and that the premises cannot be equally and fairly distrib- 
uted among the heirs of the deceased intestate. There is 
no testimony in the record. The order of the court con- 
tains a recital as follows: “The administrator having 
shown to the court that the four week’s notice has been 
given files his application foran order to sell certain realestate 
for the purpose of paying debts and of distribution of the 
heirs of the deceased, and having shown that the personal as- 
sets are exhausted, it is therefore ordered.” The remainder 
of the order simply authorizes a sale and directs compli- 
ance with the statute regulating the sale. 

The petition here fails to set forth any case of which the 
Probate Court has jurisdiction. Hence it follows that if it 
is essential in this State that an administrator should file a 
petition setting up the facts necessary to give jurisdiction 
to the Probate Court in the matter of the sale of lands of 
intestate estates under its order, then there is here no juris- 
diction in the court, and the sale is void. If, on the other 
hand, there is no necessity for such petition and the 
recital of proof, the jurisdictional fact in the order of sale 
and evidence of giving the notice of the intended applica- 
tion, both of which appear in this record, are sufficient, 
then there was jurisdiction, and the deed was not void. 

To these questions we address ourselves. The court in 
the case of Hays vs. McNeely, (16 Fia., 413,) stated that in 
order to show jurisdiction the petition for the sale should 
set out, either in words-or substance; that-the personal assets 
are exhausted ; that this fact should at least appear from the 
record; that it was a jurisdictional fact necessary to be al- 
leged or to appear in order that the court could authorize 
the sale by the administrator. In that case no such fact 
was alleged in the petition, nor did the order of sale made 
by the court recite that it was shown as in this case. That 
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case is therefore different from this. Looking to the par- 
ticular character of our statute and the decisions of the 
courts in cases where the statutes are similar to ours, we 
are of the opinion that this recital of a finding of the juris- 
dictional fact by the court is sufficient to make a prima 
facie case of jurisdiction upon a collateral enquiry of this 
character, under the circumstances of this case, and that the 
failure to file any petition at all would not be fatal under 
our statute. “ Real estate shall be considered assets in the 
hands of executors or administrators, and after the per- 
sonal assets are exhausted may be sold under an order or 
decree from the Judge of Probate or officer discharging the 
functions ot ordinary or Judge of Probate, such sale always 
to be made after public notice thereof, to be given in lke 
manner as in sales of real estate upon execution from the 
Circuit Courts of this State, and always at public auction, 
to the highest bidder; Provided, however, in every such case 
that no sale of real estate shall be made to any greater 
extent than shall be necessary to supply the deficiency of 
personal assets for the payment of the just and lawful debts 
of the deceased, nor shall any such sale be ordered without 
notice for at least four consecutive weeks previously given 
in some public newspaper nearest to the place where such 
real estate is situated, of the intended application for such 
order or decree.” 

“Tt may and shall be lawful upon such notice for the 
Judge of Probate, or officer discharging the functions of or- 
dinary or Judge of Probate, to order or decree a sale in 
like manner of the real estate of any deceased person in 
preference to a sale of the slaves, where it may be necessary 
for the payment of just and lawful debts,” &c. (Thomp. 
Dig., 202, 203.) 

The sale of lands in sobones to. slaves, it is seen, is ex- 
pressly authorized “‘ wzpon such notice”? as is required by the 
preceding section for the sale.of lands after exhaustion of 
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personal assets, and it is but reasonable to conclude that a 
sale upon notice, in either case, was all that the Legisla- 
ture intended should be required. 

Looking to all of the legislation upon the subject of the 
Probate Court in this State, it is evident that the Legisla- 
ture did not intend it should be a forum where all of the 
niceties and strict rules and system of pleading in ordinary 
actions at law should prevail. 

A careful examination of the first section here recited 
shows that there is no statutory requirement of a petition 
or written pleading of any character in the matter of sales 
of lands by administrators to pay debts after exhaustion of 
personal assets. 

In this case the notice of intended application is given 
in a newspaper as required, and the fact of exhaustion of 
personal assets is recited in the decree as a fact shown. 
While the better practice, no doubt, is to file a petition set- 
ting up a schedule of debts, the fact of exhaustion of per- 
sonal assets, and other proper facts in the case, yet in the 
absence of such statutory requirement, and there is other- 
wise a strict literal compliance with the law, coupled with 
a recital of the jurisdictional fact in the order of sale, we 
cannot see that anything in addition to what is prescribed 
by the statute controlling the subject can be required by 
this court. 

There are cases-in which it is held that a petition is nec- 
essary, but it will be found upon examination that the 
‘. statute controlling the subject differs materially from the 
statute of this State. Under the revised statutes of New 
York, (2. R. L., 39; 20 Wend., 240,) it was required that 
the petition should set forth the amount of the personal prop- 
erty and the outstanding debts, and the Court of Appeals 
of that State in Ford vs. Walsworth, (15 Wend., 450,) held 
that these facts not appearmg in the petition and no proof of 
them being presented, there being no such ‘recitals’in ‘the 
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deed, it did not appear that the surrogate had jurisdiction 
in the matter. . 

Under the statuteof California,a petition setting up the ju- 
risdictional facts is required, and the Supreme Court holds 
that it is essential. (50 Cal., 398.) We say nothing as to the 
correctness of these decisions, and they are mentioned only 
to show the difference in the statutes of these States and 
ours. So far as we have been able to examine the cases, 
we find that wherever it is held essential to the jurisdiction 
of the court that a petition should be filed, the statute re- 
quires it. 

We think, under our statute, that the recital in the or- 
der of sale that exhaustion of personal assets was shown, is 
sufficient to make at least a prima facie case of jurisdiction. 
Whether it is conclusive we do not say, as that question is 
not here involved. In the absence of any statutory require- 
ment as to a petition and its contents, the principle con- 
trolling the subject is such as is announced in other cases 
which treat of the exercise of like special powers and 
statutory authority. In Barber vs. Winslow, (12 Wend., 
102,) an insolvents discharge was brought before the court 
collaterally, and it was held that the discharge was per se 
evidence sufficient of the facts indispensable to give juris- 
diction to the officer, and that the officer had jurisdic- 
tion might be proved by relying on the facts set forth 
in the discharge, the court remarking that the record of a 
court of limited and special jurisdiction which contains the 
allegation showing jurisdiction in the particular case, is per 
se sufficient to-uphold the judgment until the contrary is 
shown. See aleo as involving the same principle, 11 
Wend., 249; 3 Wend., 47; 29 N. Y., 106; 2 Wall., 210; 1 
Brod. & Bing., 137. 

In treating of this principle the Supreme Court of Ala- 
bama remark that “whether the jurisdictional fact actu- 
ally existed cannot be collaterally inquired into if the tri- 
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bunal to whose cognizance the question is referred deter- 
mined it to exist, but if the record fails to show the fact, 
either actually or by the determination of the court, then the 
basis on which the right to the special remedy rests is 
wanting, and the whole proceeding is void.” We: think 
these cases settle the principle which controls this case. 
The statute not requiring a petition, its absence does not 
render the proceeding void, and the court having found 
that an exhaustion of personal assets was shown, the sale 
under the circumstances of this case was not void. 

This brings us to the last question, and that is which of 
the deeds here prevails, the unrecorded deed of the deceas- 
ed intestate, or the recorded deed of her administrator fol- 
lowing an order of sale by the Probate Court, the pur- 
chaser being in possession. Our statute upon the subject of 
recording conveyances of real estate provides that “ no con- 
veyance, transfer or mortgage of real property, or of any 
interest therein, shall be good or effectual in law or equity 
against subsequent purchasers for a valuable consideration 
and without notice, unless the same shall be recorded in 
the office assigned by law for that purpose.” 

Upon general principles a sale by an administrator for a 
valuable consideration 4nd without notice, vests the title 
in the purchaser to the same extent that a like deed by the 
heir would where there were no debts. The power of the 
administrator to sell, as well as the power of the Probate 
Court to direct a sale, is not a power to be exercised at dis- 
cretion, but is conferred under a state of circumstances de- 
fined and fixed by law. Upon the decree of the court and 
sale, all the right and title of the intestate, as well as the 
heir and administrator, passed to the purchaser. As tothe 
general disposition of intestate estates, the Legislature has 
plenary power. If, upon the death of the ancestor, any 
title passed to the heir or administrator, it was by the de- 
cree under the law divested, and the sale under the power 
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by the administrator was potential to pass the entire inter- 
est. (2 Pet., 523; 16 Fla., 416; 16 Fla., 154; 2 Fla., 94; 
3 Fla., 175.) 

We take it, therefore, that there is no difference in prin- 
ciple between such a deed by an heir and such a deed by 
an administrator. Some of the cases upon this subject 
hold that the second deed is inoperative, because, in the 
view they take of it, after the first deed nothing was left 
to descend to the heir, or to pass as an asset to the admin- 
istrator. We do not think this is correct, for the reason 
that an unrecorded deed does not, under the law, vest an 
absolute estate. Under the recording statutes, the absolute 
title rests with the grantor in abeyance, and does not irrev- 
ocably pass to the grantee until the deed is recorded. 
There is such an estate left in the grantor as, upon the re- 
cording of a subsequent conveyance toa bona fide purchaser 
for value without notice, divests the entire estate passed by 
the prior unrecorded deed. If the intestate were alive, his 
second deed to such a purchaser for value would pass the 
estate. Does the estate upon his death pass absolutely to 
the first grantee? Unquestionably not, for what he has 
goes either to the heir or administrator. The statutes of 
descents and distribution direct nothing of the kind. Upon 
the death of the intestate, his heir, in the absence of debts, 
his administrator, viewed in reference to the Probate Court, 
upon exhaustion of personal assets, stands, according to the 
true intent and meaning of the statutes controlling the 
subject of intestate estates and descents, in the same place 
as the intestate. The administrator is his legal representa- 
tive, with defined powers, and, so far as this matter is con- 
cerned, the power and estate which existed in the intestate 
before his death passes to his administrator, acting under 
the order of a court having jurisdiction. 

The estate or power existing in the grantor where there 
sian unrecorded deed, must have either ceased to exist or 
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have gone to the heir or administrator. There is nothing 
from which it can be inferred that the unrecorded deed by 
the death of the intestate became of any greater force or 
effect. Looking to the intention and object of the Legis- 
lature in passing the recording statutes, it is clear that the 
evil which they intended to remedy attaches as well to ap- 
parent ownership in the heir or administrator, as in the de- 
ceased intestate when alive. The object of this statute is 
to make patent, to disclose to the world the holder of the 
legal title, in order that purchasers for value might be pro- 
tected against the secret deeds of the grantor. No deed 
being recorded, the title is apparently in the grantor, and 
the law protects the party who expends his money on the 
basis of this apparent ownership. In the case of his death, 
his heir or his administrator, with a decree of the court 
authorizing a sale, is the apparent owner of the legal title, 
and it is equally as important and equally as just that the 
public should be allowed to deal with them as with the 
original grantor if living. The cases upon this subject 
(15 Ill., 158; 28. & R., 44; 3 Yerg., 346; 39 Mo., 110; 4 
Mon., 120; 6 B. Mon., 531; 24 Conn., 211; 46 Mo., 239,) 
are conflicting, but we think that the doctrine we have 
stated is correct. 

The third error here assigned is that the verdict was con- 
trary to the charge of the court. In what respect this is 
thought to be true by the appellant, neither the record nor 
his brief discloses. The charge of the court was principally 
as requested by plaintiff, and if there was any error it was 
not to his prejudice. 

The fourth assignment is that the charge of the court 
was conflicting. While the charges which it is claimed 
are conflicting are named, the appellant does not inform us 
in what respect there is conflict. Without entering into 
any elaborate critiscism or comparison of the charges, we 
will only say that no such matter was called to the attention 
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of the Circuit Court, no ruling of that court was had upon 
the subject, and no exception to action involving the mat- 
ter is in the record for review. It is not enough in this 
court to simply state an assignment of error. If nothing 
more than this is done and the appellant attempts in no 
way to show error, it is an abandonment of the assignment. 
In addition to this, upon an examination of the charges, we 
can find no necessary conflict. There are some charges 
that are unnecessary, and more charges than the points 
arising out of any reasonable and fair construction of the 
evidence required. 
The judgment is affirmed with costs. 


Afterwards the appellants filed the following petition for 
a rehearing : 

The petition of Margaret E. Emerson, appellant in the 
above entitled cause, by her attorneys, Knight and Jordan, 
respectfully showeth to this honorable court that in the 
opinion and decision rendered by the court in said cause 
the following point made by appellant in the printed brief 
submitted to this honorable court, was not covered as fully 
as appellant deems the nature and justice of the cause de- 
mands, and that said point was one of the principal points 
relied upon by appellant in the prosecution of her cause. 
Said point is as follows, to-wit : 

“Tn order to sell the real estate the administrator should 
show that the personal assets HAD BEEN EXHAUSTED, said 
sale to be made after public notice like sales of real estate 
upon execution from the Circuit Courts of this State. And 
no sale of real estate shall be made to any greater extent 
than shall be necessary to supply the deficiency of per- 
sonal assets for the payment of debts of the deceased. 
(Thomp. Dig., pages 202-203, Sec. 2.) The record does not 
show that the personal assets had been exhausted, and the 
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amount necessary to supply the deficiency, or even what the debts 
were. Neither does it show that the Judge of Probate di- 
rected or limited the sale only to an amount SUFFICIENT to sUP- 
PLY THE DEFICIENCY.” 

Your petitioner further shows that the point made by 
her in paragraph 9, on pages 3 and 4 of the printed brief 
submitted by her to this honorable court, was not passed 
upon, or not fully passed upon by the court, in the opinion 
rendered in said cause, and that said point was also one of 
the principal points relied upon by her in the prosecution 
of her cause. Said point is as follows: 

“ The petition for the sale of real estate in this case con- 
tained statements upon its face sufficient to have precluded 
the Probate Court from exercising jurisdiction to order the 
sale. It evidently comes under section 6, page 203, of 
Thompson’s Digest, and not under section 2, of pages 202 
and 203, and contemplates proceedings in the Circuit Court 
instead of the Probate Court. In such a case the petition 
should set forth that the personal estate of the intestate is 
not sufficient for the payment of the debts of the intestate, 
or that the real estate cannot be equally, fairly and benefi- 
cially divided without such sale. The petition should also 
describe the real estate, the names of the heirs or devisees, 
stating particularly which are of age, and which are in- 
fants and femmes covert, in case the estate is sold to effect 
a division ; and in case the sale is for the payment of debts, 
the amount of the debts, to whom and when due, and the 
nature and evidence by which they are established. 

“ By section 2, page 202, Thompson’s Digest, the Pro- 
bate Court could only order a sale of real estate for the pay- 
ment of the just and lawful debts of the deceased. 

“The order of sale in this case was for the purpose of 
paying debts, and of distribution among the heirs. The pe- 
tition for sale states that the personal estate is ‘not suffi- 
— the payment of the debts of the intestate; and 
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also that it cannot be fairly and equally distributed among 
the heirs of the intestate unless sold. Therefore the petition 
and order of sale, brings it under section 6, page 203, Thoip- 
son’s Digest, and the sale should have been made by order of 
the Circuit Court. 

“Therefore the Probate sale was null and void. The at- 
ter part of section 6 is, in no respect, complied with.” 

Your petitioner further shows, that the opinion rendered 
by the court in said cause contemplates that in the point 
made by the appellant, the charges given by the court be- 
low were conflicting. No conflict in said charges was 
pointed out to this court by appellant ; whereas, on appel- 
lant’s printed brief, page 10, appellant distinctly pointed 
out the conflict in said charges of the court below, as fol- 
lows, to-wit: 

“The next point we make is that the charge of the court 
was conflicting. Charge seventh, for plaintiffs, and charge 
seventh for defendants, are in conflict in this: That for the 
plaintiff the court decided that the Probate Court never 
had jurisdiction; and hence, charge seventh for defend- 
ants, should not have been given. Charge tenth, for de- 
fendants, is also in conflict with charge seventh for the 
plaintiffs. 

“ Charges three and four, for defendants, are in conflict 
with the charge given for plaintiffs, on the same subject. 
The first charge given by the judge of his own accord is 
in conflict with the charge on the same subject-matter 
given by him at the request of the plaintiffs.” 

For these reasons appellant believes that she is entitled 
to a re-hearing of her said cause by this court, and respect- 
fully prays that the same be granted. 
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Mr. Justice Westcott delivered the opinion of the 
court, refusing a re-hearing. 


In the opinion of the court, the question of the jurisdic- 
tion of the Probate Court in this case is stated accurately 
as it is presented by the record. The court confined itself 
to the consideration of this case, carefully examined the 
whole subject, announced the principle controlling this case, 
and applied it. The order of sale of the court directs no 
distribution of the proceeds of the sale if there is any ex- 
cess after payment of debts, and the final order of the court, 
rendered after the sale, directs the administrator to “hold ” 
the balance, if there should be any. If, in such case, there 
should be a small excess, it would not affect the jurisdiction 
of the court. All of the instructions as to the necessity 
for a petition which the court gave at the request of the 
plaintiff, were unnecessary. The court should have sim- 
ply instructed that the statute requiring no petitiongn such 
a case, it was immaterial that an improper one had been 
presented, if the court found in its decree that the jurisdic- 
tional fact was shown. 

As to the charges of the court. 

It is true that the appellant states that there was conflict 
in “charge seven for plaintiffs, and charge seven for de- 
fendants in this, that for the plaintiff the court decides that 
the Probate Court never had jurisdiction, and hence charge 
seven for defendants should not have been given.” The 
statement does not disclose where the supposed conflict is. 
It does not even recite charge seven for the defendants. 
But whether there is or is not a statement of conflict such 
as is claimed by appellant, is immaterial. Charge seven 
for plaintiff simply states under what circumstances the 
Circuit Court has jurisdiction to sell the lands belonging to 
intestate estates. This was not such a case; there was no 
order of the Circuit Court here, and the charge was unne- 
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cessary. Charge seven for defendants is to the effect that 
in an action of ejectment involving the effect of an admin- 
istrator’s deed, the regularity or legality of an administra- 
tor’s appointment cannot be inquired into collaterally, if it 
was brought before the court by proper petition. This 
charge also directed that if it was found that the proceed- 
ings in administration were substantially regular, and the 
Probate Court had jurisdiction, the administrator’s deed, if 
recorded previous to 1875, takes precedence of any previ- 
ous unrecorded deed. These charges relate to different 
matters, and to state that there is any conflict is such a 
clear misapprehension as would only result from a failure 
to make any accurate examination of the matter. 

As to the other alleged conflicts, it is only necessary to 
refer to what is stated in the opinion. 














Joun 8. PurvianceE, APPELLANT, vs. WILLIAM Epwarbs, 
APPELLEE. 


1. Where a judgment in a suit against an alleged firm has been ren- 
dered against a person who is not a partner, and who was not 
served with process, a court of equity will perpetually enjoin pro- 
ceedings under the judgment. 

2. Where a defendant interposes no defence, relying upon the assu- 
rance of the plaintiff's attorney that he will not take judgment 
against him or hold him in any way responsible, and the plaintiff, 
contrary to this written promise and assurance, does take a judg- 
ment, a court of equity will enjoin its execution. 


Appeal from the Circuit Court for Alachua county. 

The appellee (Edwards) and others were sued as partners, 
doing business under the firm name and style of The Fernan- 
dina Lumber Company. Judgment was rendered against 
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them in open court at the May Term, A. D. 1869, for $706.- 
28 and costs. On the 17th day of September, 1877, Ed- 
wards made a motion before the Judge of the Circuit Court 
at Chambers to vacate the judgment, and on the 25th day 
of September the Judge made an order at Chambers vacat- 
ing the same. The other facts necessary to a full under- 
standing of the opinion are stated in it. 


B. H. Thrasher and P. H. Young for Appellants. 
E. C. F. Sanchez for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The final order of the court made in this cause, and from 
which this appeal is taken, sets aside and vacates the judg- 
ment herein before that time rendered as to defendant Ed- 
wards. 

Edwards was sued as a member of a firm, as one of sev- 
eral partners. The service of the writ, so far as he was in- 
dividually concerned, was not in conformity to the statute, 
the return of the officer being “ executed by leaving a copy 
at Wm. Edwards’ residence with his father,” while the 
statute (Thomp. Dig., 326,) requires that a copy shall be 
left at the usual place of abode of the defendant with some 
person of the family above the age of fifteen years, inform- 
ing such person of the contents thereof. 13 Fla., 366; 1 
Scam., 174; 2 Greene, (Iowa,) 479; 1 Pike, 50; 5 How., 
(Miss.,) 661. 

There are two grounds upon which the court based the 
order from which this appeal is taken. They were that 
from the proofs submitted Edwards was no partner, and 
that there was fraud in obtaining the judgment against 
him. 

The suit here brought was against a firm of which de- 
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fendant Edwards was alleged to be amember. As we have 
stated, there was no service under the statute as to Ed- 
wards, but there was service upon other members of the 
firm. As to service of process upon a partnership, our 
statute provides that service on any one member shall be 
as valid as if served upon each individual member thereof, 
and that the plaintiff, after service upon one member, may 
proceed to judgment and execution against them all. It 
cannot be doubted that the enactment of this statute was 
within the power of the Legislature. (4 Mich., 320; 8 
Towa, 474; 23 Wend., 304; 15 Wend., 374-610; Pet. C. 
C. R., 74.) So far, therefore, as this 1s a judgment against 
the partnership, it is effective whether the appellee here is or 
is not a member of the firm. It is entered, after due service 
of process, in conformity to statutory requirements cover- 
ing the subject. This being so, neither a court of law nor 
a court of equity should so act as to impair the right of 
the plaintiff resulting from his judgment against the part- 
nership. 

Without reciting at length the affidavits covering the 
first ground, viz.: that Edwards was not a member of the 
firm, we will state that they do not show conclusively to 
our minds that Edwards was not a member of the firm. 
The evidence upon this subject consists principally of the 
statements, under oath, of Edwards alone. We think the 
court should have required upon this point further and 
more satisfactory proof. But in the view we take of the 
case, we deem it unnecessary to decide whether, upon full 
proof of the fact that Edwards was not a member of the 
firm, the judgment against the firm should have been va- 
cated as to him, as we think a complete and proper dispo- 
sition of the case follows a consideration of the second 
ground of the action of the Circuit Court. This ground is 
thus stated by the court. Itseems thatas soon as Edwards 
found that he had been sued, he went to plaintiff's attorney 
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and advised him that he was never a member of the com- 
pany, and that he should defend the suit to the bitter end, 
and that thereupon the plaintiff's attorney gave him a writ- 
ten guarantee that he would not, in any way, endeavor to 
make him (Edwards) responsible for the indebtedness sought 
to be recovered in said suit. That plaintiff's attorney said 
further, “ we are fully advised that you are in no way re- 
sponsible for the transactions of the company, and have no 
design of making you in any way liable by the pending 
suit. Please receive our assurances for ourselves and the 
plaintiff that the object of the suit, so far as you are con- 
cerned, is only as above indicated.” These facts, as stated 
by the court, appear from the record. Upon a motion to 
vacate a judgment under these circumstances, what is the 
proper order to be made by the court? 

We find one case (45 Vmt., 395,) in which the court, after 
rendering the judgment, vacated it at a subsequent term, 
upon grounds somewhat similar to those herein set up, 
but the general practice in cases of this character is for the 
court of law to grant a stay of proceedings and to remit 
the party to a court of equity, where, by injunction, he can 
prevent and restrain the party from availing himself of such 
judgment. 2 Story Eq., 887; 7 Cranch, 332; 1 Mad. Chy., 
131; 3 John. Chy., 356; 6 John. Chy., 90; 2 P. Wms., 
424; 4 John. Chy., 22; 47 N. H., 507; 21 Iowa, 63; 12 
New York, 168; 30 Ind., 435. 

As to the first ground that Edwards was not a partner, 
it may be made the subject of equitable cognizance under 
the circumstances of this case. Says Collier, C. J., in 
Fowlkes & Co. vs. Baldwin, Kent & Co., 2 Ala., 706, “if a 
judgment has been rendered against a party who is not a 
partner, and who was not served with process, it will be 
competent for a court of equity to afford him relief by per- 
petually enjoining its recovery.” 

The Circuit Court should have ordered a stay of pro- 











144 SUPREME COURT. 





Pfeiffer and Sullivan v. Knapp—Syllabus. 








ceedings, with leave to defendant Edwards to file, within 
a time to be named, a bill in chancery, as he might be ad- 
vised. 

The order vacating the judgment is set aside and the 
case is remanded, with directions to proceed in conformity 
to the opinion herein rendered. Each party will pay their 
own costs. 














Henry PFEIFFER AND DaniEL F. SuLiivan, APPELLANTS, 
vs. CuEsTER P. Knapp, APPELLEE. 


1. A ward after arriving at his majority may call his guardian to an ac- 
count in a court of equity. In such suit the sureties upon the 
guardian’s bond may be made defendants with the guardian. 

2. Where, after the giving of bond, the guardian, to discharge a debt 
due by him in his private capacity to the executor of the will of 
the ancestor of the ward, receipts to the executor for the whole or 
a part of the distributive share of the estate coming to the ward, 
but there is no actual receipt and transfer of the money, the exec- 
utor simply crediting himself with the amount as so much paid to 
the guardian on account of the ward, the guardian is chargeable 
with such sum in his accounts with the ward, and the sureties 
upon the bond are liable therefor in case of his failure to perform 
his trust in accordance with its conditions. 


3. Mere indulgence at the will of the creditor extended to the debtor, 
in no way discharges the obligation of a surety. There must be 
at least a valid common law agreement. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 
court. 


G. A. Stanley for Appellants. 
W. A. Blount for Appellee. 

















JANUARY TERM, 1879. 145 














Mr. Justice Westcott delivered the opinion of the 
court. 


This is a suit in equity by a ward, Chester P. Knapp, 
after attaining his majority, against his guardian, Hamp- 
son, and the sureties upon the guardian’s bond, Pfeiffer 
and Sullivan. The plaintiff, in his bill, alleges the receipt 
of named sums of money by the guardian from the execu- 
tor of the will of his father, a failure upon the part of his 
guardian to make any account of his trust, and his failure 
to pay the sums due plaintiff from his father’s estate so re- 
ceived by him. 

After admitting the receipt of small sums from his guar- 
dian, he prays an account and for a decree for the sum to 
be found due against the guardian and his sureties, Pfeif- 
fer and Sullivan. 

To the original bill the Governor of the State of Florida 
was a party plaintiff. 

To this bill the defendants interposed a demurrer. 

The grounds urged in its support were: 

First. That the Governor of Florida is improperly joined 
as a party complainant. 

Second. That the defendants, the sureties, are improperly 
joined as parties defendant. 

Third. That the County Court has full jurisdiction in the 
premises. 

Fourth. That the plaintiff Knapp has a complete remedy 
at law. 

There was joinder in demurrer, hearing and judgment 
overruling the demurrer, upon plaintiff's striking out the 
“Governor of the State of Florida ” as a party, with leave 
to defendants to answer. The amendment being made, de- 
fendants answered. 

There is no question made in argument by appellants as 
to the propriety of this ruling of the court upun the de- 
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murrer. There can be no question, however, as to the pro- 
priety of joining the guardian and his sureties as defend- 
ants to a bill for an account and decree in this State; nor 
is there any doubt as to the jurisdiction of the court of 
equity in the premises. 8 Fla., 77, 153; 3 Black., 141-2; 
2 Story’s Eq., 585; 15 Fla., 38. 

Defendant Hampson filed no answer. 

The other defendants, in their answer, admit the appoint- 
ment of Hampson as guardian, and his and their execution 
of the bond. They neither admit nor deny the receipt of 
the moneys by the guardian, and demand proof of the same. 
They state upon information and belief that a portion of 
the money received by Hampson “ was not the personal 
estate of said complainant, but was the distributive portion 
of the proceeds of certain real estate belonging to the es- 
tate of C. P. Knapp, deceased, the father of complainant, 
and that the same was not rightfully paid to the said Hamp- 
son as general guardian, and that his guardianship bond is 
not liable for the same.” 

Upon information and belief defendants further say, that 
Hampson, a short time after his ward reached his majority, 
did render him an account, that the amount due him was 
astertained, and that complainant, without their knowl- 
edge, agreed to allow the amount due him to remain in 
Hampson’s hands, with an agreement that Hampson should 
invest the amount due complainant in a farm in Texas; 
that complainant agreed to accompany Hampson to Texas 
and enter into a copartnership in farming, and that the 
money was so invested in pursuance of said agreement ; 
that the said complainant went with the said Hampson to 
Texas in pursuance of said agreement, remained with him 
for several months and made no demand for his money un- 
til he became dissatisfied with the copartnership agreement ; 
that the guardian has paid several large sums of money for 


and on account of his ward; that by agreement with — 
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Hampson to take an interest in the land to be purchased 
in Texas, the complainant allowed Hampson to remove 
himself and his property from the State of Florida with- 
out accounting to the Probate Court and beyond its juris- 
diction, binding himself by such agreement not to call the 
said Hampson to account before the said Probate Court; 
that Hampson at the time the complainant arrived at his 
majority was solvent, and abundantly able to pay the 
amount, if any, in his hands as guardian, and that he 
would have paid the same had complainant called upon 
him to do so, but that complainant suffered the same to re- 
main in his hands and entered into an agreement with him, 
by virtue of which the said sum was invested in lands in 
the State of Texas for the benefit of complainant ; that 
thereby the rights of defendants were prejudiced, and they 
were discharged from all obligation or liability upon the 
said bond. 

There was an order taking the bill as confessed against 
Hampson, and an order of reference to a master to take an 
account of the moneys due in respect of the guardianship, 
to compound interest, if the testimony warranted it, to 
take deposition of witnesses as to the defences made, and 
to report. 

It is unnecessary to state in detail the interrogatories 
addressed to the witnesses and their answers. The testi- 
mony is substantially as follows: 

The defendant Hampson, the guardian, admits his ap- 
pointment as guardian about May 30, 1872, and acknowl- 
edges that'on August 1, 1872, he received certain sums of 
money from B. D. Wright, the executor of the. will of 
complainant’s father. The complainant being examined, 
admitted the receipt of certain sums from his guardian. 
Hampson, the guardian, further testifies, that of the sums 
received by him from the executor, $1,309.64 was not re- 
ceived in money; that at an executor’s sale on the 26th of 
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December, A. D. 1870, he bought the homestead for $2,220 ; 
that he paid no cash; that amount was the portion of the 
estate coming to his wife as daughter of the testator and 
to the complainant; that no deed was made at that time, 
but that a deed was made to him on the 22d of August, 1872, 
that he occupied the house soon after the sale of 1870, and 
considered that he owned it, so far as his wife had an in- 
terest, and that he considered that the property was “deed- 
ed to him” by virtue of the purchase of 1870; and that 
at the time of the deed of August, 1872, he gave a receipt 
to the executor for $1,309.64, as the guardian of the com- 
plainant, that being the sum representing complainant’s in- 
terest in the amount due on the purchase. A copy of the 
order of the Judge of Probate authorizing the sale of the 
homestead, as well as a copy of the deed made by the ex- 
ecutor to Hampson, is in the record. The order authoriz- 
ing the sale recites that a petition was the basis of the pro- 
ceeding, but no copy of a petition is in this record. 

The guardian, when asked whether he had an agreement 
with complainant that he should invest this money as guar- 
dian in a farm in Texas and go into partnership, says, “ we 
had no agreement ; we had conversations about it before go- 
ing out there; I was to wait out there for him to come out 
and see how it suited him, when he would decide about the 
partnership; I invested monéy in Texas sometime in April, 
1874, on my own responsibility ; after I bought the place in 
Texas I thought I would still have money enough to settle 
up with him ; after I had made the investment the complain- 
ant sent me a telegram; I think it is the one offered in evi- 
dence; I enclosed it in a letter to R. L. Campbell on Feb- 
ruary 19, 1876 ; I sent money to complainant in response 
to the telegram ; he went to Texas with my family; I re- 
moved my family to Texas in May, 1874, having sold my 
property in Pensacola before leaving ; the sale of my prop- 
erty in Pensacola and my investment in Texas was not in 
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consequence of an understanding with complainant that his 
money should be invested there; I had no agreement with 
him as to my going to Texas ; we had conversations about 
it, but no agreement; I paid $500 for the farm, and had 
$2,200 left, believing that I had enough to pay him; the 
house cost me more than I expected, and I soon found that 
I had invested all my money; shortly after complainant’s 
arrival in Texas he and I had a misunderstanding, and he 
never spoke to me about the farm; the farm was bought 
in my own name; I never conveyed or offered to convey 
any interest in it to complainant; he was in Texas about 
ten days or two weeks.” 

The complainant sworn says: “I became of age 22d of 
March, 1874; I was in Alabama; had been there about a 
year; I returned from Alabama sometime in March or 
April of that year; Hampson was at the time in Texas; 
after my return I did not see him until I went to Texas 
with his family ; I never wrote to him agreeing to go into 
partnership with him in a farm in Texas; from the time 
that I went to Alabama to the time that I went to Texas, 
I met him but once, at the junction; I was not then of 
age; the conversation of which he speaks occurred before 
I went to Alabama; he spoke of going to different places ; 
I wanted the money that I telegraphed for to settle my debts 
here before I left ; about a week after I got to Texas I asked 
Mr. Hampson for a settlement; he offered to give me his 
note ; I did not accept it, but left as soon as I could get 
my trunk ready; I did not say a word about a partnership 
while in Texas ; the words ‘ in farm’ I do not think were 
in the telegram I sent; I could swear that they were not; 
I did not mean by it that I would go into partnership with 
him ; Hampson invested the money without my consent.” 

O. M. Avery, the Judge of Probate of Escambia county, 
swears: “TI find in my office an account stating the amounts 
due to the heirs as well as creditors of the estate, showing a 
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balance still in the hands of the executor of $330.70, 
which he is ordered to pay to the heirs according to their dis- 
tributive shares, dated May 21, 1873, also a final account. 
I find no special order directing the executor to pay over 
any amount of money to T. Jeff. Hampson as guardian of 
Chester P. Knapp. I find in the account the amount of 
$1,309.64 charged and purporting to have been paid by 
B. D. Wright to T. Jeff. Hampson, as guardian of Chester 
P. Knapp.” 
A copy of the receipt in evidence is as follows: 
Received, Pensacola, August Ist, 1872, from Benj. D. 
Wright, as executor of the last will and testament of Ches- 
ter P. Knapp, deceased, thirteen hundred and nine dollars 
and sixty-four cents, on account ot the distributive share 
of Chester P. Knapp, Jr., in the estate of the said Chester 
P. Knapp, deceased. 
T. Jerr. Hampson, 
Guardian of C. P. Knapp, Jr. 
There is also a like receipt dated May 23, 1873, for $82.67, 
“being in full settlement of Chester P. Knapp, Jr.’s, one 
fourth distributive share.” 
The telegram in evidence is as follows : 
Pensaco.a, Fia., April 27, 1874. 
Capt. J. Hampson: 
Send three hundred twenty five dollars. Will go in 
with you in farm. 
CuesteR P. Knapp. 
( Endorsed )—“ Sent money to-day. Come on imme- 
diately.” 
There is in the record a copy of a conditional order of 
final discharge of the executor, and the executor in his ac- 
counts, credited himself with the amount of the receipts of 
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Hampson, the guardian. The following letter of the guar- 
dian to one of the defendants is in the record : 

“ McKinney, Texas, July 15, 1875. 
Mr. Henry Pfeiffer: 

Dear Srir:—Yours dated June 30 is at hand and con- 
tents noted, and in answer would say that I was not aware 
of the fact that Chester Knapp had been trying to obtain 
money from you, as he had promised to wait on me until I 
could pay him, and I had no idea he would attempt to give 
you any trouble whatever. I am very sorry, indeed, Mr. 
Pfeiffer, that the matter has, or will cause you any trouble 
or expense, but rest assured that you or Mr. Sullivan shall 
not be out a dollar in the transaction. It was more to 
please Chester than myself that I bought this farm. He 
requested me to invest his money in land and he would 
stay with me and we would work the farm together, 
which if he had done, we would have made it pay 
very well. But he found that hard work did not 
agree with him and he hauled off and suddenly came 
to the conclusion that he did not like farming, and then 
he wanted me to give him the balance of the money 
that he claimed as due him, knowing at the time that I 
could not do so, as all of our money was invested in the 
farm. Times are very hard here and money scarce or I 
might raise the required amount by mortgaging my farm, 
but it would be impossible to do that now as money is not 
to be had at any rate of interest. I lost a great deal when 
my house and furniture was burnt up, and the drouth, in 
connection with the chintz bugs and grasshoppers, has 
ruined my crop. Had it not been for them I would have 
made a thousand dollars on my crop, but as it is now I will 
come out in debt instead. So you see just how I am situa- 
ted. I would have answered this ere this, but your letter 
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laid in the office some time before I received it. Hoping 
we can fix up this affair without much trouble to you, 
I remain, respectfully yours, J. Hampson.” 

There was a master’s report and consequent decree against 
the guardian and his sureties. From this decree this ap- 
peal is taken. The ground upon which a reversal is sought 
is that the “ court erred in rendering a decree against ap- 
pellants, the sureties, on the guardianship bond.” 

There are strictly two general questions in this case: 

First. Was the guardian properly chargeable with the 
moneys for which a decree is sought ? 

Second. If he was chargeable with these sums, has the 
complainant, the ward, so acted as to excuse his sureties 
from payment ? 

As to the first question : 

The facts appearing from this testimony are that Hamp- 
son was appointed guardian of the complainant on the 30th 
of May, 1872, that he gave bond on that day with defen- 
dants Pfeiffer and Sullivan as sureties, conditioned that he 
should well and truely discharge his duties as guardian, 
keep all the property of his said ward, the same pay over 
and deliver when legally required so to do, and should 
make and render true and correct account of his guardian- 
ship in the form and manner prescribed, or that might 
thereafter be prescribed by law. 

On the 26th of December, A. D. 1870, at an executor’s 
sale of certain real estate, Hampson bid it in, but no deed 
was at that time made to him. Subsequently and after he 
had undertaken the trust of guardian of complainant, and 
after the execution of the bond, and on the 1st day of August, 
A. D. 1872, he receipted to the executor for the share of 
the proceeds of the sale coming to his ward, the executor 
took credit for the sum so receipted for in his account, 
chargeing them to Hampson as guardian, and executed to 
Hampson a deed for the property. 
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The first question arising in this connection is, was the 
principal, Hampson, properly chargeable with this sum in 
his accounts as guardian, and are his sureties accountable 
for its due payment and administration by him. So far as 
the answer is concerned, it neither admits nor denies the 
receipt of the moneys as alleged by plaintiff. Defendants 
simply demand proof of such receipt, alleging that a por- 
tion of the moneys received by Hampson was not the per- 
sonal estate of said complainant, but was the distributive 
portion of the proceeds of certain real estate belonging to 
the estate of C. P. Knapp, and that the same was not right- 
fully paid to the said Hampson, as general guardian, and 
that his guardianship bond is not liable. There can be no 
doubt that the guardian of an infant is the proper person 
to whom to pay the distributive portion of the proceeds 
of the sale of the real estate of the deceased testator. It is 
property of the infant, covered by the bond, which the 
guardian is entitled to receive, and for which he must ac- 
count. In this case the payment is approved by the court, 
the court having granted a discharge where the executor 
entered a credit in his accounts, and if there is not some 
substantial legal objection, arising from the fact that there 
was not an actual change of money between the executor 
and the guardian, then the guardian was properly chargeable 
and the sureties are responsible for the due performance of 
his trust in respect thereto. (1 John. Chy., 3; 106 Mass., 
586; 9 Vmt., 41; 3 Pick., 213; 2 Wms. Extrs., 1,405, 7th 
Ed.; 2 McCord, 55.) 

There being nothing in the nature of the property to ex- 
empt the guardian from liability, the next question is, was 
the simple receipting for the money without its actual re- 
ceipt, first by the executor and again by the guardian, suf- 
ficient to charge the guardian. There is here no charge of 
fraud upon the part of any one, and the only objection that 


can be urged is simply that there was no actual transfer 
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of money. The result of the transaction here was that 
Hampson became indebted to himself as guardian for the 
amount of the distributive share coming to his ward. In 
the case of Moore and Montford, Extrs. vs. Felkel and 
wife et al., 7 Fla., 75, we have presented the case of a party 
occupying two relations, that of administrator and guar- 
dian. There was no actual transfer of funds to the guar- 
dian, and in treating of the subject and in disposing of 
the case, this court there said that the party’s “ account as 
administrator, and the balance against him as such, forms 
the extent of his liability, and all his liability to his ward.” 

This court then remark: “ In reference to all this we find 
the law laid down to this effect: ‘ A. was appointed the 
guardian of Mrs. W., when she was an infant, and the nec- 
essary consequence of this was that the amount in his 
hands to which she was entitled as distributee of her 
mother, became so much held in trust for her as her guar- 
dian.’” There was here no actual receipt as guardian, but 
the court charged him with the balance in his hands as ex- 
ecutor. (See also 2 Fla., 327.) In speaking of a like sub- 
ject, Chancellor Harper, for the Court of Appeals of South 
Carolina, (1 McMullen, 497,) says, “ I suppose, if an admin- 
istrator have in his hands the balance of an estate and is 
afterwards appointed the guardian of infants entitled to 
the estate, he will be chargeable as guardian, and the sure- 
ties to his guardianship bond will be liable. Or if in any 
other capacity he be indebted to himself as guardian, being una- 
ble to sue himself, the debt shall be presumed to be paid, and he 
and his sureties will be liable.” (See also 1 Bail. Eq., 338 ; 
2 Ibid., 203; 44 Md., 504; Thomp. Dig., 201, §6. 

There is here, so far as we can see, no escape from the 
conclusion that for this debt of Hampson to himself as 
guardian the sureties upon his bond are responsible. The 
act. of receipting to the executor for the sum due his ward 
was an act as guardian, and his appropriation of his 
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own debt and the failure to pay sums due by himself 
was a conversion, an appropriation, a breach of trust, for 
which his sureties were responsible, unless the ward has 
done something to release them. This is the only remain- 
ing defense interposed by the answer. 

It is unnecessary to reiterate here at length the testimony. 
The claim made by the sureties is that complainant, after 
arriving at his majority, entered into a co-partnership with 
his guardian and that by his, the ward’s instructions, the 
money received by him, the guardian, was invested in a 
farm in Texas. 

The testimony relating to this subject is substantially as 
follows: 

The guardian testifies we had no agreement; we had 
conversations about investments of money in land before 
going out to Texas; I was to wait out there for him, when 
he would decide about the partnership; I invested money 
in Texas sometime in April, 1874, 0n my own responsi- 
bility; the sale of my property in Pensacola and my in- 
vestment in Texas was not in consequence of an under- 
standing with complainant that his money should be in- 
vested there. 

The complainant states that he became of age the 22nd 
March, 1874; that the conversations of which his guardian 
speaks as to an investment of money in land in Texas oc- 
curred when he was a minor; that he had been in Ala- 
bama sometime before his guardian removed to Texas; 
that in March or April, 1874, he returned to Pensacola; 
that his guardian had gone to Texas; that he never wrote to 
him agreeing to go into partnership with him in a farm in 
Texas; that he went to Texas with his guardian’s family; 
that he said nothing about any partnership while there; 
that about a week after he got to Texas he asked his guar- 
dian for a settlement; that Hampson offered him his note; 
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that he did not accept it but left as soon as he could get 
his trunk ready. 

So far as this testimony is concerned, it certainly does 
not establish the defense insisted on by defendants. On the 
contrary, nothing beyond conversations between guardian 
and ward, during the minority of the ward, as to invest- 
ment in land in Texas is established. At the time that the 
guardian removed to Texas the ward was in another State 
and was a minor. 

As to the telegram of the ward and the letter of the 
guardian to Mr. Pfeiffer. Independent of any questions as 
to the admissibility of either as evidence as they were pre- 
sented, we cannot see, considered with reference to the 
other positive testimony under oath, that they establish 
the defense, and the burden of proof as to this matter was 
upon the defendants. It may be admitted that such a tel- 
egram was sent, or that such proposition as it contains was 
made to the guardian after he went to Texas, and it does 
not make a case for the defense. 

The testimony of each witness, giving it its most liberal 
construction, is to the effect that nothing more than a prop- 
osition was made. No terms were agreed upon, no trans- 
fer of any interest had, and nothing in the shape of a set- 
tlement transpired. The letter is from the guardian to one 
of his sureties. The ward is in no way connected with it. 
In this letter the guardian states to the surety that the 
ward had promised to wait on him until he could pay him; 
that he bought the farm more to please his ward than him- 
self; that he requested him to invest the money in land 
and work the farm together, but that he, the ward, “ hauled 
oft and suddenly came to the conclusion that he did not 
like farming, and then he wanted the balance of the money.” 
Looking to the testimony of this witness, it is evident that 
the minor’s request to invest the money in land was made 
during his minority. If it be not so, then this witness 
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swears falsely as to what happened upon the ward’s visit 
to Texas, for his statement as to what then happened is in- 
consistent with it. He says in his testimony that Chester 
(the plaintiff) did not consent to go in with him in the farm 
after he got to Texas. ‘“ He and I had a misunderstanding 
shortly after his arrival, and he never spoke to me about it 
that I remember.” He writes in the letter that the ward 
wanted the balance of the money, and from the letter, 
which bears date July 15, 1875, we see that complainant 
before that time is “trying to obtain money from one of 
the defendants.” 

Controlled by the rules of evidence applicable to proof 
of defenses of this character in an answer, we think that no 
partnership is established; that no binding agreement as to 
any investment in land is shown, and that there is nothing 
as to what happened in this matter to excuse the sureties 
upon the bond. 

The short delay to institute suit in this case does not 
relieve the surety. Even upon a simple contract of surety- 
ship independent of express conditions, such as are stated in 
this bond, mere indulgence at the will of the creditor ex- 
tended to the debtor in no way discharges the obligations 
of the surety. It is a settled rule that there must be a valid 
common law agreement to give time, founded of course on 
a good consideration, to have this effect. (5 How., 207; 2 
Ran., 328; 1 Leigh, 435; 12 Wheat., 554; 44 Ind., 67.) 
What we have said disposes of all questions arising strictly 
from the pleadings in this case. 

It is urged in brief that the guardian had no authority to 
receive or receipt for the estate until an order determining 
the distributive share of the estate is made. The defend- 
ants in their answer admit that the sum received by the 
guardian “ was the distributive portion of the proceeds of 
certain real estate belonging toC. P. Knapp.” The receipt 
of the guardian is on account of the “ distributive share of 
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Chester P. Knapp,” and the order of the court in the mat- 
ter of the account of the exector treats the fund as the dis- 
tributive share of the ward. 

This is no action upon the bond of an administrator by 
a legate or distributee. (1 Fla., 242; 5 Pick., 61; 5 N. HL, 
68; 138 Vmt., 185; 34 Minn., 372; 1 Murf., 1; 1 Wall., 
335.) This suit is in chancery for an account, and it is not 
necessary to show that there has been an account in the 
Probate Court fixing the balance due. 

The ward can seek a court of equity for the purpose of 
an account and a consequent decree. This is the rule ex- 
cept where the bond and the statute regulating the duty of 
the guardian is otherwise. We have in this State no such 
statute. The appellants insist that the record of the Pro- 
bate Court does not show the authority of the executor to 
make the deed to Hampson; that it does not disclose 
whether any petition was filed, nor does it show upon its 
face jurisdiction of the subject matter or the parties. 

No such question as this was in issue under the plead- 
ings. The defendants, as we have before stated, admit in 
their answer that the amount which is in question here 
was “the distributive portion of the proceeds of certain 
real estate belonging to the estate of C. P. Knapp, deceased, 
the father of complainant.” 

The only issue in these pleadings to which this partial 
record of the proceedings of the Probate Court was appli- 
cable, was the amount of money, the distributive share com- 
ing to the minor and received by the guardian. This rec- 
ord, it may be remarked, recites the filing of the petition. 
Where no such question is in issue, we cannot presume, in 
the absence of this petition, that it did not contain a reci- 
tal of the jurisdictional facts. 

The part of the recital here introduced was simply to 
show how and in what relation the guardian was charge- 
able with this money as well as its amount. It was admis- 
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sible as evidence of these facts. No question as to the va- 
lidity of the sale of the land arises in this case. 
The decree is affirmed. 








REUBEN Haynes, APPELLANT, vs. EpMoND McGEEHEE ET 
Ux., APPELLEES. 


A landlord has no ground to maintain a bill in equity praying that per- 
sonal property (crops), claimed by the tenant to be exempt from 
levy and sale, may be declared not to be so exempt, and that it be 
sold to satisfy rent and supplies furnished, there being no specific 
lien requiring the aid of a court of equity to enforce it, and no 
statute authorizing a proceeding in equity to determine the ques- 
tion of the exemption of personal property. The remedies at law 
are complete and adequate. 


Appeal from the Circuit Court for Madison county. 

Appellant filed his bill in equity against appellees alleg- 
ing that in January, 1878, he leased to them thirty-six 
acres of land and put them in possession, under an agree- 
ment by parol that they should give him a “rent note” 
therefor at the rate of two dollars per acre. They after- 
wards, on demand, refused to give the “rent note,” but 
continued in possession and raised a crop of corn, cotton, 
&e. He also alleges that he furnished supplies to them to 
enable them to raise the crop, to the amount of twenty-four 
dollars. It is also alleged that the rent is due at the time 
of filing the bill and appellees refuse to pay, and have se- 
cretly and fraudulently removed a portion of the crop from 
the place, and he believes they will fraudulently dispose of 
it unless restrained. He further alleges that he sued out a 
distress warrant for the purpose of distraining upon the 
crop, but the officer having the writ having been notified 
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by defendants that they claimed all the crops as exempt 
from seizure under the homestead and exemption laws, and 
therefore did not levy. 

A copy of the appellees’ affidavit, inventory of personal 
property and claim of exemption, filed and recorded in the 
office of the County Judge, is filed as an exhibit. 

The bill prays that a decree may be made declaring that 
the cotton, corn, &c., raised on the land, are not exempt from 
levy, but are subject to be seized and sold for the rent and 
supplies, and that they be sold and the proceeds applied to 
that purpose. 

The defendants demurred to the bill, upon the ground 
that complainant does not show a case entitling him to re- 
lief in a court of equity. The court decreed in favor of 
defendants and dismissed the bill, from which decree com- 
plainant appealed, and now seeks to reverse it, upon the 
following grounds: 

1st. Because a landlord has a lien, for rent, on the crops 
grown, of superior dignity to all others, and not subject to 
the claim of exemption. 

2d. Because rent is a debt of a superior nature, issuing 
out of the realty, it is purchase-money, and a lien, there- 
fore cannot be defeated by a claim of exemption. 

3. Because supplies are [purchase-money, and constitute 
a lien upon the crops. 


F’, W. Pope for Appellant. 
D. W. C. Willis for Appellees. 
Tue Cuter Justice delivered the opinion of the court. 


Upon the allegations in the bill it is plain that the com- 
plainant has mistaken his remedy. At the common law 
the landlord’s claim for rent is deemed superior to any 
other demand, and he was, therefore, given his remedy by 
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distress of the goods of the tenant, without resort to the 
courts for judgment and execution. His other right is to sue 
in the courts of law for use and occupation, or for the agreed 
rent. He has no standing ina court of equity for the purpose 
of compelling the payment out of any particular property, 
unless he has such specific lien by mortgage or otherwise 
as to render a resort to chancery necessary to foreclose it. 
Without this specific lien exists, the remedy at law is sim- 
ple and ample. If the landlord distrain or levy upon the 
property of his tenant for rent, the question of the exemp- 
tion from levy may be tried by an action of replevin, or in 
case or trespass for the wrongful seizure. If no such ac- 
tion be brought, the landlord is not prevented from making 
his money. 

It is unnecessary here to examine the effect of the stat- 
utes in respect to the rights and remedies of landlords and 
tenants, because none of them contemplate proceedings in 
equity, except where a lien exists in the nature of a mort- 
gage duly executed as required by such statutes. 

The suggestion that the claim for rent and supplies fur- 
nished is equivalent to a demand for purchase-money and 
therefore may be enforced in equity, even if it was correct 
as to the character of the claim, is not so as to the remedy. 
The equitable remedies for the enforcement of liens for 
purchase-money apply only to real property. 

The appellant basis his right to file this bill upon the pro- 
vision of section 9 of the act of 1869, (Chap. 1715,) providing 
for setting apart a homestead and personal property to be 
exempted from.forced sale. That section has exclusive ref- 
erence to real estate claimed as a homestead, and author- 
izes the court to hear and determine the rights of the par- 
ties according to the rules and practice of the court of 
chancery where the creditor claims that any part of the 
real estate claimed as exempt is not exempt within the 
meaning of the law. The 7th and 8th sections of the act 
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provide a method of ascertaining what personal property 
is exempt. 

The party here having an adequate and complete remedy 
at law, and there being no statute authorizing a resort to a 
court of equity for the relief prayed, the demurrer was 
properly sustained and the bill dismissed. (See Bryan vs. 
Long, 14 Fla.) 

The decree is affirmed with costs. 








THE TRUSTEES OF THE WYLLY ACADEMY, APPELLANTS, VS. 
Henry 8S. Sanrorp ET ALS., APPELLEES. 


1. Under the statutes of 1868 and 1877, providing liens in behalf of 
mechanics, laborers, material-men and others, for work and mate- 
rials employed in erecting buildings, where a contractor employs 
the labor and furnishes the materials used in the erection of a 
building under an agreement with the owner to complete the same 
for a stipulated price, the extent of the liens is the amount due 
from the owner at the time of giving the notice of lien required by 
law. 


2. Where several liens are duly established under the acts of 1868 and 
1877 by laborers and material-men for labor and materials furnished 
to a contractor in the erection of a building, and such aggregate 
liens amount to more than is due the contractor from the owner 
at the time of the service of notice to the owner that a lien is 
claimed under the statute, a court of equity, upon bill filed by the 
owner, may decree a discharge of the several liens upon payment 
into its registry of the amount actually due from the owner to the 
contractor at the time of such notice and the costs incurred in es- 
tablishing the liens. 


3. A bill filed by the owner of the property against which several liens 
are established, in which the several lien creditors are made de- 
fendants, for the purpose of obtaining a discharge of the liens by 
payment into court of the amount due the contractor on his con- 
tract for buildings is not multifarious. 
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Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion of the 
court. 


J. Wofford Tucker and David S. Walker, Sr., for Appel- 
lants. 


E. K. Foster for Appellee Sanford. 
Tue Cuier Justice delivered the opinion of the court. 


Appellants filed their bill in equity against the appellees 
alleging that a certain lot of land had been donated and 
conveyed to certain persons who afterwards became the 
corporators, under the name of the appellants, as a corpo- 
ration duly organized under the laws of this State; that 
the said land had been conveyed to them in trust for the 
purpose of establishing thereon a high school and town 
hall at Fort Reid in Orange county ; that the said trustees, 
pursuant to the purposes of the donation, contracted with 
W. R. Roberts, a carpenter, to furnish materials and erect 
on said lot a school building, which contract was in writ- 
ing and signed by the trustees and Roberts, for the sum of 
sixteen hundred dollars, to be fully paid on the completion 
and acceptance of the building ; that payments were made 
to Roberts on account of the building as work progressed 
to the amount of $956.21, when notices were served on the 
trustees and the corporate board of sundry liens claimed 
upon the building for debts contracted by the said Roberts 
on account of the building ; ; that suits were brought after 
appellants took possession of the building, and liens have 
been duly established against it by judgments duly entered. 
That H. 8. Sanford brought his suit for materials furnished 
to Roberts, the contractor, against the trustees directly 
for the purpose of establishing a lien upon the building, 
and obtained a judgment. Theamount of the several liens 











164 SUPREME COURT. 








Trustees Wylly Academy v. Sanford et als.—Opinion of Court. 











thus established, and the names of the persons obtaining 
the judgments which had become liens, are set out in a 
schedule annexed and referred to in the bill, as follows: 

W. C. Ralphs (principal), $215.25; A. D. Stentiford, 
$76.60; W. F. Warren, $49.37; W. D. Freeman, $33.00 ; 
John Willy, $18.00; H. S. Sanford, $627.50; D. C. Savy- 
age, $21.00; amounting in all to $1,040.72, besides some 
small claims not secured by lien amounting to $95.96. 

The contract for the completion of the building called 
for 31,600, and the amount paid the contractor before no- 
tice of lien was $956.21, leaving unpaid upon the contract 
$643.79. 

Although the bill is not very skillfully drawn, yet it 
substantially presents the facts above collated. 

The bill thus shows that the liens for claims for lumber, 
materials, &c., established by judgments, were largely in ex- 
cess of the amount due upon the builder’s contract, and in- 
sists that it is not consonant with the legal or equitable 
rights of the parties that the owners of the building shall 
be made to pay more than the contract price therefor, and 
complainants ask that the defendants, the leinors, be re- 
strained from collecting more than the amount due the 
builder at the time of notice of the unpaid claims ; that it 
be referred to a master to inquire and report as to the liens 
and the amounts due to the several creditors thereon; and 
that complainants have leave to pay into the registry of 
the court the amount so found due in satisfaction of the 
several liens against the property, and for general relief. 

The defendant Sanford demurred upon the grounds, 

1. That there was no equity in the bill as to Sanford. 

2. That the bill was multifarious, in that it presented 
matters to which Sanford was a stranger, and in which he 
was not interested. 

The court entered an order sustaining the demurrer and 
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the complainants appealed, and allege that the court erred 
in sustaining the demurrer. 

The questions presented by the record are, whether, upon 
the case stated in the bill, the appellants are entitled to the 
relief prayed, and whether the bill is multifarious, 

It is assumed upon the general allegations of the bill that 
the several liens referred to were established according to 
law, this being expressly stated in the bill. The question 
then arises, whether the complainants’ building against 
which the liens are alleged to exist, is liable to be sold to 
pay the whole amount of the several liens, or only the 
amount due from complainants to the contractor at the time 
of notice of the claims? 

Liens of mechanics, laborers, material-men and others, 
for work and materials employed in the construction of 
buildings, are created and regulated by statute. The acts 
of the Legislature of this State, relating to the questions 
here presented, are the act of 1868, Ch. 1632, and the act 
of 1877, Ch. 3042, being acts to enforce this class of liens. 
These acts expressly repeal all former acts inconsistent with 
them. [The act of Feb. 8, 1861, Chap. 1125, is not con- 
sidered in determining this case. ] 

They (the acts of 1868 and 1877) provide that mechan- 
ics and all other persons performing labor or furnishing ma- 
terials for the construction or repair of any building, or 
for machinery, &c., may have a lien separately or jointly 
upon the building, &c., for which they have furnished ma- 
terials of any kind, and on the interest of the owner in the 
lot or land on which it stands, to the extent of the value 
of any labor done, or materials furnished, or for both. The 
third section of the act of 1868, as amended in 1877, pro- 
vides that any such contractor, journeyman, or laborer em- 
ployed in the construction or repair or furnishing materials 
for any building, mill, &c., may give notice to the owner 
thereof in writing, setting forth the amount of his claim, 
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and that he holds the owner responsible for the same, and 
the owner shall then be liable for such claim to the extent 
of the amount due from him to the employer at the time 
of notice, which may be recovered in action. 

Section 4 prescribes the time and manner of filing and 
recording the notice of lien in the clerk’s office. 

Section 5 authorizes any person having such lien to bring 
suit to enforce it within a certain time named. 

The 6th section provides that in such actions all issues 
shall be made up and trials had as in other cases, and 
the court may, by the judgment, direct a sale of the lands 
and buildings for the satisfaction of the lien and costs, and 
such sale to be without prejudice to the rights of any prior 
incumbrancer, owner or other persons not parties to the 
action. 

The position of the appellants is correct, that in the ab- 
sence of any fraud in the original contract or in the amount 
of payments made to the contractor at the time of notice of 
the lien mentioned in the third section, the owner or the 
building or lot cannot be legally or equitably liable to pay 
more in satisfaction of the liens than the amount due from 
the owner on the contract to the contractor. It is true the 
first section makes the property liable to the extent of the 
value of labor and material furnished, but this is qualified 
and limited by the third section to the amount due the 
contractor at the time of notice of lien, and the /ien is there- 
fore limited to that amount without regard to the amount 
due the laborer, mechanic or material-man from the con- 
tractor. 

By the 6th section the court is directed to enter judg- 
ment and “ direct a sale of the lands and buildings for the 
satisfaction of the lien and costs,” such sale to be without 
prejudice to the rights of prior incumbrancers or others 
who are not parties to the suit. 

The 7th section of the act of 1868 provided that when sev- 
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eralclaims had been filed and recorded against thesame prop- 
erty, they should be satisfied in the order of priority of 
suits and judgments, but this was repealed by the act of 
1877. 

_By the 6th section of the act of 1868, all persons whose 
liens were recorded might be made parties in the suit to en- 
force liens, but this provision was also repealed in 1877, 
and we find no authority under the law as it stands for 
joining several lienors as parties in a suit at law to enforce 
such lien. Each claimant therefore may maintain his sep- 
ate action for that purpose, and it is not practicable in any 
such suit to ascertain what amount of such liens may be 
due to any other than the plaintiff in each suit. It fol- 
lows then that the remedy of the owner of the property, 
in case the several lien judgments amount to a greater sum 
than the amount due from the owner at the time the liens, 
attached, must go into a court having jurisdiction to in- 
quire into the equities of the parties, to array the several 
liens and liabilities and to adjust them. 

In the present case, the amount of the several liens al- 
ready in judgment, according to the allegations of the bill, 
is between ten and eleven hundred dollars, while the amount 
due from the owner to the contractor was less than six 
hundred and fifty dollars. 

It could not have been the intention of the law to com- 
pel the owner of the land to pay more than the price con- 
tracted to be paid for the erection of buildings upon it, 
there being no fraud or concealment as to the contract or 
payments. 

The third section operates as a qualification of the first 
in respect to the extent of the lien, as fully as though it 
was annexed to it as a proviso. Any other construction 
would compel the owner to pay all the laborers and mate- 
rial-men the whole amount of their claims, amounting, per- 
haps, to the entire contract price, after having paid his 
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contractor the entire agreed amount and the full value of 
the building. The patent object of the proviso was to 
avoid such an unconscionable result. 

The several liens having been established, according to the 
bill, and being in the aggregate so largely in excess of the 
actual liability of the owners, they must either submit to 
a great wrong or seek the only remedy at their hands, an 
adjudication of the amount for which their property is actu- 
ally liable to the several lien creditors, and the subjecting of 
it to sale unless sooner satisfied by payment of the amount 
and the costs of the respective liens into the registry of the 
court. It is not apparent that the owners have any other 
means of saving their property from sacrifice, and the court 
has ample power to ascertain priorities, if any, of the cred- 
itors, and to distribute the fund equitably among them. 

The question of multifariousness, raised by the demurrer, 
is fully answered by the foregoing statement of the posi- 
tion of the parties. The defendants are each interested in 
the common fund to which they all look for such share as 
they may be severally entitled to, and substantial justice 
cannot be administered unless all such creditors are made 
parties. 

The demurrer of the defendant Sanford should have been 
overruled. 

The decree sustaining the demurrer is reversed and the 
cause is remanded with directions that complainants may 
perfect service upon such of the defendants as have not been 
served with process or appeared, if they desire to do so; 
that the parties have leave to amend the pleadings as they 
may be advised, and that such other proceedings may be 
had as may be agreeable to equity. 
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P. H. Youne, Aprpe.uant, vs. G. P. THomas, CoLLEcTOR OF 
REVENUE, APPELLEE. 


Under the Constitution of the State of Florida, the Legislature has 
the power to levy a license or occupational tax upon lawyers. 


Appeal from the Circuit Court for Alachua county. 

The Plaintiff, P. H. Young, brought his bill in the Cir- 
cuit Court of the State of Flordia for the Fifth Judical 
Circuit in Alachua county, alleging that he had been “ duly 
admitted an attorney and counsellor at law” to practice 
law in the courts of the State, and that he had practiced 
law as such attorney for more than six years past, and that 
he isat this time a member of the bar and practicing attor- 
ney; that he is the owner of certain real estate described 
in the bill; that defendant, Thomas, as Collector of Rev- 
enue for Alachua county, has levied upon upon said lands 
for the enforcement and collection of a special license tax 
assessed against him upon his avocation and profession as 
an “attorney or lawyer,” and is about to advertise and sell 
said lands for the enforcement of said tax, and that he will 
so sell said lands unless restrained by order of this court. 
Plaintiff alleges that such tax is “illegal and unconstitu- 
tional,” and in derogation of his vested rights as such attor- 
ney under the Constitution and laws of the State of Florida. 
Plaintiff prays an injunction restraining the threatened 
acts of the collector and for a decree vacating the levy made 
and declaring the-tax illegal. 

‘Upon bill filed after notice of application to the collector, 
the court denied the motion for injunction and dismissed 
the bill. From this order the appealis taken. The record 
was filed in this court on the 31st December, A. D. 1878, 
and now, upon motion of the Attorney-General, tlre case is 


docketed and heard. 
11R 
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B. H. Thrasher, King and Taylor, for Appellant. 
The Attorney-General for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


In the absence of a petition of appeal in this case, we 
must look for the grounds upon which a reversal is sought 
to the bill filed. If it states distinctly the grounds upon 
which the equity sought to be enforced is claimed to exist, 
and properly presents the questions involved as arising out 
of the facts stated, no injustice can be done in treating the 
question as there presented by the plaintiff. 

No question as to whether the matter presented is the 
subject of equitable jurisdiction is raised by either party. The 
question presented by the case as stated is, has the Legisla- 
ture the power to tax the pursuit, the avocation of a “ law- 
yer,” notwithstanding his previous admission to practice 
in the several courts of this State under the statutes of this 
State regulating that subject. 

The appellant claims that such a tax is unconstitutional, 
and in derogation of his vested rights as an attorney. 

The solution of this question involves the consideration 
of two general subjects: 

First, The nature and extent of the power of taxation, it 
being clear that the power to tax, in so far as it exists, is in 
the Legislative department of the government. 

Second, Is the avocation of an attorney a pursuit or busi- 
ness the following of which may be made the subject of a 
special license tax in this State? Is the imposition of such 
tax within the power ot the Legislative department of the 
government of this State as properly defined? The power 
to tax is legislative in its character. It inno sense belongs 
to either the Executive or Judical departments of the 
government. This power in the Legislature is unrestrict- 
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ed, except where it meets an organic limitation ; such lim- 
itation must be found either in the Constitution of the Uni- 
ted States or of this State, and must be by virtue of an 
express limitation to that effect, or must be clearly and 
plainly implied from some provision of the Federal or 
State Constitution. 

The power to tax is one of the essential elements of sove- 
reignty, much more essential, if such a comparison can be 
made, than the power to punish crime, to regulate descents, 
or other like admitted subjects of legislative action. 

Chief Justice Marshall says this power is an incident of 
sovereignty, that it is co-extensive with that to which it is 
incident; that all subjects over which the sovereign power 
of a State extends are objects of it, and that the only secu- 
rity against its abuse is the power of the constituents upon 
whom it acts. (4 Wheat., 428-9.) 

Thus disposing of this question, for we see no necessity 
for saying more in reference to it, we reach the only re- 
remaining question involved in the case. That question 
is: Is the avocation of an attorney a pursuit or business, 
the following of which may be madethe subject of a special li- 
cense tax in this State. Is there any such limitation upon 
the general power of taxation vested in the Legislature as 
prohibits such legislative action ? 

The only provisions relating specially to taxation, under 
which we conceive a claim of exemption can be founded, 
are Sections 1 and 6 of Article XII. 

Section 1 of Article XII. is as follows: 

“The Legislature shall provide for a uniform and equal 
rate of taxation, and shall prescribe such regulations as 
shall secure a just valuation of all property, both real and 
personal, excepting such property as may be exempted by 
law for municipal, educational, literary, scientific, religious 
or charitable purposes.” Section 6, after limiting the pur- 
poses for which counties and towns may levy a tax, and 
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prescribing the rule of taxation, authorizes the Legislature 
to provide for levying a special capitation tax and “ tax 
on licenses.” 

The limitations contained in the first section do not refer 
to the occupation or business of an attorney. The uniform 
ruling of the courts, so far as we have been able to ascer- 
tain, is that the term property as used in this section does 
not include a business calling or occupation as distinct 
from the property or capital employed in it. (49 Ga., 200; 
42 Ga., 596.) We presume no claim of a serious character 
will be made to exemption under the limitations of this 
clause, and we therefore proceed to the consideration of the 
clause in section six. Construing that clause literally, its 
effect would be to authorize the levying of a tax upon li- 
censes granted, and if an attorney belongs to a class who 
exercises his avocation under and by virtue of a license, his 
occupation would be included within its terms. This, how- 
ever, we do not think is the proper construction. License 
fees or amounts required to be paid to follow any particular 
employment are levied for two purposes, viz.: for revenue, 
and as a means of controlling or limiting the exercise of 
some particular avocation, in other words, as a police 
regulation. We think the purpose of the framers of the 
Constitution was by this clause to vest in the Legislature, 
by a specific and express grant, independent of or in addi- 
tion to its general power to tax, the power to tax any avo- 
cation or business by way of requiring a license tax for its 
exercise. So far as this clause is concerned, we think the 
Legislature unrestricted in its power to tax by way of 
license fees, and that it may so tax either as a police regu- 
lation to restrain any particular pursuit or for the purposes 
of revenue. 

The plaintiff in this case insists in his bill that the levy 
of this tax is in derogation of his vested rights as an attor- 
ney. 
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In the language of the Court of Appeals of Virginia, (23 
Grattan, 469-470,) “a lawyer’s license authorizes him to 
practice law in any court of the commonwealth. It is a 
vested civil right, yet it is as properly a legitimate subject 
of taxation as property to which a man has a vested right. 
I cannot perceive that there would not be as much reason 
for saying that a man’s property was not taxable because 
he has a vested right to it, as for saying that a lawyer’s li- 
cense is not taxable because he has a vested right to it.” 

The matter of regulating the admission of persons to 
practice law is the subject of legislative action and control. 
At common law the courts had no power to admit attor- 
neys or counsellers. (12 Fla., 281.) Their duties are of such 
character that in order to secure proper qualification for 
their discharge the Legislature imposes the duty of exam- 
ination and determination upon the courts. The only dif- 
ference between this pursuit and that of any other for which 
a license is not required, is that a qualification looking to 
competency is required in one, and the right independent 
of qualification isin the other. Because the law prescribes 
certain methods by which the existence of the qualification 
to follow a pursuit is determined, and after determining 
their existence a general authority to follow such pursuit 
is granted, gives no greater right to follow that pursuit 
than exists in any citizen to follow any other legitimate 
calling or avocation. There is a general right in every 
citizen to acquire, possess and protect property, and yet in 
the absence of such constitutional limitation upon the 
power of taxation, it extends, as is said by Mr. Justice 
Cooley, “ to every trade or occupation, to every object of 
industry, use or enjoyment, and to every species of posses- 
sion.” The power of the Legislature to impose a license 
tax upon lawyers is affirmed in the following cases: 21 
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La. An., 201; 12 Mo., 268; 49 Miss., 749; 23 Grat.. 464; 
44 Ala., 658. 
The decree of the Circuit Court is affirmed. 





JONATHAN C. GREELEY, APPELLANT, vs. THE City oF JAck- 
SONVILLE AND Roy P. Moopy, Tax CoLLector, APppEL- 
LEES. 


1. The City of Jacksonville has, under its charter, the power to issue 
bonds for municipal purposes. The drainage of creeks, swamps 
and ponds around the city, the laying of streets, and the construc- 
tion of sewers and water-works, are methods by which the health, 
convenience and comfort of the residents of the city are directly 
affected, and are municipal purposes. 

2. Neither the Constitution of this State, nor the charter of the city 
of Jacksonville, prescribe any particular form in which the amend- 
ment or repeal of an ordinance is to be had. To the extent that 
the provisions of a subsequent ordinance are plainly in conflict 
with a former one, the former is repealed by implication. 

3. As against a bona fide holder for valuable consideration of bonds of 
the character authorized by the charter of the city of Jackson- 
ville, and the action of its council, to be issued in this case, irregu- 
larities in the matter of giving notice of the election authorizing 
their issue are not available, nor is the fact that an extended rec- 
ord of the ordinances authorizing such bonds was not made at the 
time effective to relieve the city of its obligations, even in a direct 
proceeding against such issue before the bonds reach the hands of 
a bona fide holder for value. If it appears that such action was 
taken by the city it is sufficient. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 
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James M. Baker for Appellant. 
E.. M. Cheney for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Jonathan C. Greeley, a tax-payer and owner of property 
in the city of Jacksonville, brought his bill in the Circuit 
Court of the Fourth Judicial Circuit, in Duval county, al- 
leging that the said city had caused an issue of its bonds 
to be made in an illegal manner; that no record of the 
proceedings authorizing the issue of the bonds was made 
at the time they were had; that a part of said bonds have 
been sold and have gone into the possession of bona fide 
purchasers for valuable consideration; that the said city 
had caused a tax to be assessed upon his property for the 
payment of the interest and sinking fund obligations pur- 
porting to be created by said bonds, and that the Collector 
of Taxes of said city was proceeding to collect said illegal 
tax. The plaintiff in his bill prayed for a decree establish- 
ing the illegality of the bonds and an injunction restrain- 
ing the collection of the tax levied. 

The defendants filed their answer setting up the circum- 
stances under which the issue of said bonds was had, recit- 
ing at length the powers of the city under its charter, as 
well as the circumstances of their issue by the city. 

After hearing upon the bill and answer, the court de- 
clined to grant the injunction and directed the dismissal of 
the bill. 

The general question presented here for consideration is, 
what are the powers of the city of Jacksonville in the 
matter of issuing these bonds. 

Under the general act providing for the incorporation of 
cities and towns in this State as amended, which was the 
organic law of this municipal corporation at the time of 
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the issue of these bonds, the city of Jacksonville had au- 
thority to issue bonds for municipal purposes, after submit- 
ting the qnestion to the qualified electors of the city, in 
such manner and after such public notice as might be 
deemed necessary by the city council, provided two-thirds 
of the votes actually cast by the electors be in favor of is- 
suing the bonds and the amount proposed to be issued. 

It is admitted that the bonds in question were issued for 
the purpose of carrying out sanitary improvements by the 
drainage and reclamation of creeks, swamps and ponds 
around the city, laying off streets ‘and constructing sewers 
and water-works. 

The plaintiff does not here deny that these are munici- 
pal purposes. We think they are. Each named purpose 
looks either tg the health or convenience of the residents 
of the city. All of the named ends to be accomplished 
are for their comfort, prosperity and welfare, and are direct 
methods by which these ends may be accomplished. 

It is not here denied by plaintiff that an election was 
held, and that two-thirds of the votes actually cast at the 
election were in favor of the issue of bonds. The only 
question raised by the pleadings is, was the notice of the 
election given in conformity to the ordinances of the city 
regulating the issue of the bonds for the payment of the 
interest upon which this tax was levied? The plaintiff 
admits in his pleading that three days notice, by published 
proclamation of the mayor calling the election, was given, 
but insists that under the ordinances of the city five days 
notice was required. A consideration of the two ordi- 
nances covering the subject must determine this question. 

The first ordinance relating to the subject was entitled 
“ An ordinance to provide for the issue of bonds for sani- 
tary improvements,” and was approved December 28, A. 
D., 1877. Sections one and two of this ordinance are all 
of the sections necessary to be considered, as it is from 
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their provisions that the question stated arises. These sec- 
tions are as follows: 

“Sec. 1. That the mayor is hereby directed to issue his 
proclamation calling an election to be held by the qualified 
electors of the city of Jacksonville, according to the last 
registration, to determine whether or not the city council 
shall be authorized to issue bonds of the city of Jackson- 
ville for an amount not to exceed fifty thousand dollars, said 
bondsto be of such denominations, to be payable at such time 
and place, to bear such rate of interest, to be subject to such 
conditions and to be applied to such purposes as are here- 
inafter designated.” 

“ Sec. 2. That said election shall be held on the 15th day 
of January, A. D. 1878, at such polling places in ‘the sev- 
eral wards of the city of Jacksonville, and under the su- 
pervision of such inspectors of election as may be hereafter 
designated by the city council, public notice thereof to be 
given at least five days previous to said election, and at said 
election all those voting in favor of bonding, as aforesaid, 
shall deposit ballots, on which shall be written or printed 
the words ‘ For Bonds,’ and all those opposed thereto shall 
deposit ballots on which shall be written or printed the 
words ‘ Against Bonds.’ ” 

On the 29th of December, A. D. 1877, the mayor, under 
this ordinance, issued his proclamation calling an election 
on the 15th day of January, A. D. 1878. Before such 
election was held, and on the 11th day of January, A. D. 
1878, another ordinance on the subject of issuing bonds for 
municipal purposes was passed amending. 

To show the question raised by the pleadings here, it is 
only necessary to insert section one of said ordinance. The 
title of this ordinance and its first section were as follows: 

“ An ordinance to be entitled an ordinance to amend an 
ordinance entitled ‘ An ordinance to provide for the issue 
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of bonds for sanitary improvements,’ approved December 
28, 1877.” 

“¢ Be it ordained by the City Council of the city of Jackson- 
ville: Sgotion 1. That section 1 of said ordinance be and 
is hereby amended so as to read as follows: 

“Sec. 1. That the mayor is hereby directed to issue his 
proclamation calling an election to be held by the qualified 
electors of the city of Jacksonville on the 15th day of 
January inst., to determine whether or not the city council 
shall be authorized to issue bonds of the city of Jackson- 
ville for any amount not to exceed two hundred and fifty 
thousand dollars; said bonds to be of such denominations, 
to be payable at such time and place, to bear such rate of 
interest, to be subject to such conditions and to be applied 
to such purposes as are hereinafter designated.” 

The second section of this ordinance amends the third 
section of the ordinance of December 28, 1877. 

The second section of the ordinance of December 28, 
1877, is nowhere amended or changed in express terms, 
but it is clear and plain that the requirement of five days 
notice of election in that section is inconsistent with the 
requirement of the first section of the amendatory ordi- 
nance, as from the date of its passage and approval to the 
time at which the election was to be held, five days did not 
intervene. 

The question is, did the first section of the amendatory 
ordinance repeal the requirement of five days notice in the 
first, and was the notice of three days sufficient ? 

Upon this subject there is nothing in the Constitution of 
this State, or in the organic law of this municipal corpora- 
tion, its charter, which prescribes any particular method 
by which the legislative power delegated to this council 
is to be exercised in the matter of the form in which the 
amendment or repeal of antecedent ordinances is to be had. 
To the extent that there is a plain conflict between this last 
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exercise of power and the prior ordinance, the former must 
cease to be operative. Where such a clear conflict exists, 
as in this case, the repeal by implication is as effective as 
if it is made in express words. 

As to this question of notice, however, we do not think 
it is material whether such notice was given or not, when 
the rights of a bona fide holder for value of these bonds are 
concerned. Irregularities of this character in the exercise 
of a general power in a municipal corporation to issue bonds 
are not available as against an innocent bona fide holder for 
value. 

In the case of the Commissioners of Knox County vs. 
Aspinwall et al., (21 How., 544,) it was insisted that the 
requisite notice of the election had not been given, and that 
for this reason the vote was not in conformity with the 
law. The Supreme Court of the United States in that case 
remarked that while they will not say that there may not 
be a direct proceeding tp inquire into the facts previously 
to the execution of the power, and before the rights and 
interests of third parties attached, but after the authority 
has been executed and the bonds issued and in the hands 
of innocent holders, it would be too late, even in a direct 
proceeding, to call it in question. See also upon this gen- 
eral subject 1 Wall., 384, 175, 291, 292; 3 Wall., 654; 10 
Wall., 676. 

So far as the matter of failure to make a record of the 
proceedings of the council at the precise time of their oc- 
currence is concerned, there is nothing in this to affect the 
validity of the bonds, even in a direct proceeding assailing 
them, before they reach the hands of a bona fide holder for 
value. This is but one evidence of the due passage of the 
ordinance in question. In this case no question is made of 
their adoption regularly and properly, and that is enough- 

The decree is affirmed. 
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Mary W. CRrawrorp, APPELLANT, vs. JoHN T. CRAWFORD, 
APPELLEE. 


1. A plaintiff, in alleging a ground for divorce, must, as a general rule, 
do something more than allege the ground in the words of the 
statute. He must allege the facts upon which his general charge 
is based in such manner as to apprise the defendant of the acts 
complained of, as well as in such manner that the court may judge 
whether, the facts alleged being proved, they will support the gen- 
eral charge. 


2. It is essential to prove an intention to desert where the ground upon 
which a divorce is sought is wilful, obstinate and continued deser_ 
tion. Continued separation between husband and wife which may 
be consistent under the proofs with no intention to wilfully and 
obstinately desert, is not a desertion within the meaning of the 
statute. 


3. Indulgence in petulance, or the exhibition of temporary capricious 
and unjustified irritation and temper, does not constitute, within 
the meaning of the statute, the habitual indulgence of a violent 
temper. 


Appeal from the Circuit Court for Suwannee county. 
The facts of the case are stated in the opinion of the 
court. 


Angus Patterson for Appellant. 
White ¢ Bryson for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a bill by respondent against appellant, seeking 
decree of divorce a vinculo matrimonii. The divorce is 
sought upon two grounds, viz.: wilful, obstinate and con- 
tinued desertion, and the habitual indulgence of violent 
and ungovernable temper. 

There was a decree of divorce a vinculo matrimonii as to 
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the husband, the respondent here and the plaintiff below, 
and as to the wife, the appellant here and defendant be- 
low, the court decreed that it should not be lawful “ for 
said defendant to intermarry with any other man so long 
as said complainant shall live.” 

From this decree defendant takes this appeal. 

The first ground of appeal is that the bill is insufficient. 

The bill simply alleges in general terms the statutory 
cause for divorce. We have repeatedly held this to be in- 
sufficient. 

In addition to the general charge the plaintiff must spe- 
cify leading facts, or at least some facts upon which the 
general charge is based. These facts must be so definitely 
alleged as to apprise the defendant of the nature of the 
facts to be proved to enable him to prepare his defence, as 
well as in order that the court may judge whether, the facts 
being proved, they will support the general charge. (13 
Fla., 378 ; 19 Mo., 351; 4 Jones, 82; 19 Iowa, 34-36.) © 

We might dispose of this case upon this ground, but we 
think it proper to examine the evidence and state our gen- 
eral conclusions therefrom, as in the event a case coming 
within the statute is clearly shown, it is within the power 
of the court to remit the case, with such directions as would 
enable the plaintiff to put the facts in issue properly. 

From a careful examination of the testimony it appears 
that the wife while sick left the house of the husband with 
his consent. It also appears that the husband, as he states 
himself, agreed to call for her and take her home when she 
“wanted to go home.” He visits his wifea few times dur- 
ing her illness, and then leaves for Quitman, Ga. Upon 
his return he does not go immediately to his wife, and she, 
with her brother, goes to the house, as she states, to see 
him, and if the matters could not be arranged, to remove 
her little property to her mother’s. During his absence in 
Quitman and while she was sick he states himself that he 
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never wrote to her, and that he had no communication 
with her after he went to Quitman, nor did he provide even 
the necessaries of life her. As to what happened on the 
day of the removal, between her brother George and 
her husband, the testimony is very conflicting The 
husband states that her brother threatened him with per- 
sonal violence, and for this reason he did not go to see his 
wife, her brother living with her. 

It isnot necessary to reiterate the testimony of the wife. 
Before moving her things she went to the house of her 
husband’s mother to see him. She did not find him. She 
swears that she was willing to live with him then, and 
always has been so willing. 

With an answer in full denial of the bill and the burden 
of proof unquestionably upon the plaintiff, we cannot say 
that the charge of wilful and obstinate desertion is made 
out. On the contrary, the husband himself admits that he 
removed his wife to her mother’s while she was unwell ; 
that he left her for weeks without communicating with her ; 
that upon his return he did not go to her at once, and that 
he has since had no communication with her. Threats 
and abuse by her brother for his conduct towards his sister 
are the excuses he gives for having nothing more to do with 
his wife. It is unnecessary to give in this connection any 
general definition of the terms wilful and obstinate as qual- 
fying the desertion, which, by the statute, is a ground of 
divorcee. The husband here carries his wife to her moth- 
er’s house while she is indisposed, leaves her there to be 
provided for by her family, under a promise that he will take 
her back upon her recovery, goes away to a neighboring 
town for weeks, has no communication with her, returns 
but does not go at once to inquire of her welfare, permits 
his wife, after such treatment, to remove her “ things ” 
from the house, makes no explanation of his conduct, seeks 
no opportunity to doso,and gives as his excuse for his sub- 
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sequent continued abandonment the fear of her brother. 
This is no wilful and obstinate desertion of him by her. 
No intent in the mind of the wife to desert is established. 

The other ground upon which a divorce is sought is the 
habitual indulgence of a violent and ungovernable tem- 
per. 

We do not propose to insert the testimony upon this sub- 
ject in this opinion. There is no evidence of a violent tem- 
per. It appears from the proof that the husband, upon 
returning from his daily. labor, would request his meals, 
and that she would frequently in an angry tone of voice 
tellhim todoit himself; that she did not keep hisclothesinas 
good order as she should have done,and that she frequently 
washed and boiled the potatoes in the same water. The 
failure to perform marital duties of this character is not to 
commended, but it is not every exhibition of temper or ill 
humor that justifies a divorce. There is here nothing vio- 
lent in connection with the acts proved. 

We deem it unnecessary to examine the last ground 
upon which the reversal of the decree is sought in this case, 
as in the view we take of the case the decree must be re- 
versed and the bill dismissed. 

Decree reversed and bill dismised. 





MeuissA Kine, PuarntirF in Error, vs. THE STATE oF 
FLorIDA, DEFENDANT IN ERROR. 


1. Chapter 2092 of the Laws of Florida, approved February 7, 1877, 
providing that ‘‘every misdemeanor of which the Circuit Court 
shall have jurisdiction may be tried upon presentment or indict- 
meut by a grand jury, or upon information filed by the State At- 
torney, or the duly authorized prosecuting attorney of the Circuit 
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Court,’’ is not in conflict with sections 8 and 19 of the Declaration 
of Rights. 


2. Infamous crimes are defined to be such crimes as subject a man to 
infamous punishment, such as disqualifies him from being a wit- 
ness. 

3. It is not necessary that an information in a criminal proceeding con- 
templated by this law should be presented by a grand jury. [If 
presented by the ‘‘State Attorney or the duly authorized prose- 
cuting attorney of the Circuit Court,’”’ entered in the minutes of 
the court and filed, it is sufficient. 

4. Where the information charged that the house was kept ‘for the 
purposes of prostitution and lewdness,’’ held, that it was not dou- 
ble or multifarious, and if sufficient of the allegations are proven 
to constitute an offence, there may be a conviction. 


5. Upon the trial on an information for keeping a ‘‘ house of ill fame, 
resorted to for the purposes of prostitution and lewdness,”’ evi- 
dence of the reputation of the house and those who visit it may 
be given. 

6. In order to warrant a conviction, there must be proof that the de- 
fendant was the keeper of the house. 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 
court. 


C. C. Yonge for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


One ground of error is that the offence with which de- 
fendant is charged is not triable on an information filed, 
but only on an indictment found by a grand jury. Chapter 
2042, of the Laws of the State, approved February 7, 1877, 
provides that every miscmeanor of which the Circuit 
Court shall have jurisdiction may be tried upon present- 
ment or indictment by a grand jury, or upon information 
filed by the State attorney, or the duly authorized prose- 














JANUARY TERM, 1879. 185 








King v. State of Florida—Opinion of Court. 








cuting attorney of the Circuit Court. The counsel for de- 
fendant insists that this statute is in conflict with the Dec- 
laration of Rights, and cites the 8th and 19th sections of 
such Declaration of Rights. 

Section 8 provides that “ no person shall be tried for a cap- 
ital or otherwise infamous crime except in cases of impeach- 
ment, and in cases of the militia when in active service in 
time of war, or which the State may keep with the con- 
sent of Congress in time of peace, and in cases of petit lar- 
ceny under the regulation of the Legislature, unless on pre- 
sentment and indictment by a grand jury,” &e. 

Section 19 is as follows: “The rights of the people to 
be secure in their persons, houses, papers and effects, against 
unreasonable seizures and searches, shall not be violated ; 
and no warrants issued but in probable cause, supported 
by oath or affirmation, particularly describing the place or 
places to be searched and the person or persons and thing 
or things to be seized.” 

It will be seen that section 8 above cited applies to per- 
sons tried for a “ capital or otherwise infamous crime,” ex- 
empting by its very words certain other offences from the 
necessity of a presentment by a grand jury. What then 
constitutes the “infamous crimes” which makes it necessary 
to have the action of the grand jury upon before the party 
accused can be tried? In Hickman’s ease, (R. & M., 34,) 
cited in Tomlinson’s Law Dictionary, it was held by the 
judges that where the statute inflicted punishment for false- 
ly accusing another of an infamous crime, such crimes only 
were to be deemed infamous as subjetted a man to infa- 
mous punishment, or ineapacited him from being a wit- 
ness. 

Blackstone says “ infamous persons are such as may be 
challenged as jurors propter delictum, and therefore never 
shall be admitted to give evidence to inform that jury with 


whom they were too scandalous to associate.” 
12R 
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Mr. Bishop, in his work on Criminal Law, in comment- 
ing upon this subject, says: ‘ Probably the test is to in- 
quire whether the crime shows such depravity in the per- 
petrator, or such a disposition to pervert public justice in 
the courts as creates a violent presumption against his 
truthtulness under oath,” and then remarks that the difi- 
culty is in the application of the test. In this case it is 
not difficult, as the Legislature has fully determined it. 

Section 13, Chapter 8 of Chapter 1637, provides that 
“‘whoever keeps a house of ill-fame, resorted to for the 
purpose of prostitution or lewdness, shall be punished by 
imprisonment in the county jail not exceeding one year,” 
thus constituting the crime under our statutes a misdemea- 
nor, which does not disqualify a person from becoming a wit- 
ness. The law (Thomp. Dig., 335,) does name the crimes 
the conviction for which shall exclude the person from be- 
ing a witness or giving evidence, thus establishing the 
meaning of the term “ Infamous Crimes,” as used in sec- 
tion 8 of the Declaration of Rights. The offences thus 
named are “ the crimes of murder, perjury, piracy, forgery, 
larceny, robbery, arson, sodomy or buggery.” Section 19 
can have no reference to proceedings like these. It applies 
purely to the seizure and search of buildings and dwell- 
ings, and the arrest of persons at such times. 

The statute authorizing misdemeanors to be tried upon 
information filed is not, in our opinion, in conflict with any 
of the provisions of the Declaration of Rights. 

The State Attorney having the right to proceed by in- 
formation, the question arises under the assignment of er- 
rors whether such information was good in form and prop- 
erly brought? We have no statute prescribing the forms of 
proceeding upon information, but they are entirely gov- 
erned by the common law. It is in its structure similar to 
an indictment, omitting the formal commencement and con- 
clusion, and is not presented to the court upon the oath of 
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the grand jury, but the facts are suggested to the court by 
the authorized officer on the part of the State, and may be 
filed without application to or leave of the court. 

Sir Wm. Blackstone, in commenting upon the nature 
and offices of an information, says: ‘“ There can be no 
doubt but that this mode of prosecution by information 
(or suggestion) filed on record by the King’s Attorney-Gen- 
eral, or by his coroner, or master of the Crown office, in the 
Court of King’s Bench, is as ancient as the common law 
itself. For as the King was bound to prosecute, or at least 
to lend the sanction of his name to a prosecutor, whenever 
a grand jury informed him upon their oaths that there was 
a sufficient ground for instituting a criminal suit, so when 
his immediate officers were otherwise sufliciently assured 
that a man had committed a gross misdemeanor, either per- 
sonally against the King or his government, or against the 
public peace and good order, they were at liberty, without 
waiting for any further intelligence, to convey that informa- 
tion to the Court of King’s Bench by a suggestion on record 
and to carry on the prosecution in his Majesty’s name.” Stat- 
utes of some of the States of this Union require the informa- 
tion to be founded upon an affidavit of the prosecutor, but 
we do not find that such affidavit was necessary under the 
common law, the Attorney-General or Master of the Crown 
office acting in their official capacities. In the case at bar, 
the record shows that the information, which was for keep- 
ing “a house of ill-fame, resorted to for prostitution and 
lewdness,” was in proper form, made by the State’s Attorney 
and presented to the court by the grand jury, and that it 
was noted down upon the minutes of the court and prop- 
erly filed. It was not necessary that it should have been 
presented by the grand jury, as the suggestion in proper 
form, made by the officer designated by the law, noted on 
the minutes of the court, was sufficient, but we cannot see 
that the fact of its being presented to the court by the 
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hands of the jury would render it invalid. The de- 
fendant cannot claim that the information was “ informal, 
double and insufficient.” As presented by the record in 
this case it reads as follows: 

“THe STATE OF FLORIDA. 

“Tn the name and by the authority of the State of Flor- 
ida : 

“Tn the Cireuit Court of the First Judicial Cireuit of 
the State of Florida for Escambia county, at the Fall Term 
thereof, in the year of our Lord one thousand eight hun- 
dred and seventy-seven. 

“ Escambia County, to-wit: 

“ Be it remembered that William H. Milton, State Attor- 
ney for the First Judicial Circuit of the State of Florida, 
prosecuting for said State, being present in said court on the 
27th day of September, 1877, gave the court to be inform- 
ed and understand that one Melissa King, late of the 
county of Escambia aforesaid, in the Cireuit and State afore- 
said, on the first day of September, in the year of our Lord 
one thousand eight hundred and seventy-six, then and there 
being in the county of Escambia, then and there at said 
time and on divers other days and times between that day 
and the filing of this information, then and there being, then 
and there unlawfully did keep a house of ill fame resorted 
to for prostitution and lewdness, and the said Melissa King 
certain persons as well men as women of evil name and 
fame and of dishonest conversation, then and on the said 
other days and times there unlawfully and willingly did 
cause and procure to frequent and come together, and the 
said men and women in the said house of her, the said Me- 
lissa King, at unlawful times, as well in the night as in the 
day, then and on the said other days and times there to be 
and remain drinking, tippling and whoring and misbehav- 
ing themselves, unlawfully did permit and yet do permit, 
against the form of the statute in such cases made and pro- 
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vided, to the evil example of all others in the like case 
offending and against the peace and dignity of the State 
of Florida, wherefore the said William H. Milton, the 
State Attorney as aforesaid, prosecuting for said State as 
aforesaid, prays the advice of the said court in the premi- 
ses, and that the said Melissa King may be arrested and 
held for trial under the foregoing information, and that a 
capias may issue forthwith for her arrest. 
W. H. MILton, 
State Attorney for the First Judicial Cireuit of the State 
of Florida prosecuting for said State.” 

The statute provides the penalty for keeping a “ house 
of ill fame resorted to for the purpose of prostitution or 
lewdness,’ while the information charges the defendant 
with keeping the house “ for the purposes of prostitution 
and lewdness.” 

The keeping the house for either of the offenses charged, 
for the purpose of prostitution or for the purpose of lewd- 
ness, would be a misdemeanor under the statute, and the 
charge in the information constitutes at least one offence, 
the proof of which would render her liable to the penalty. 
We cannot hold that the information was either informal, 
double or insufficient. 

“Where the indictment charges in a single count that 

the house was kept as a bawdy house, and as a disorderly 
house, and as a tippling house, and as a dancing house, it 
is not therefore multifarious, and if sufficient of the alle- 
gation is proved to constitute an offence, there may be a 
conviction.” Bishop on Crim. P. §106; Commonwealth 
vs. Kimball, 7 Gray, 328; State vs. Hanchett, 36 Conn., 
35; State vs. Fletcher, 18 Mo., 425. 
Another ground of error assigned is “that the court 
erred in admitting evidence of the reputation of the house 
in which the defendant resided and those who visited it, 
though objected to by the defendant.” 
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On the trial one Frank Touart testified that “ he knew 
defendant ; she lived on Saragosa street, in Pensacola, Es- 
cambia county, Florida; do not know that she keeps a 
house of ill fame resorted to for purposes of prostitution 
and lewdness.” 

“Q. Do you know the general reputation of the house ?” 

This question was objected to and the objection overrul- 
ed. To which the defendant excepted. 

“T do know the general reputation of the house; it 
was a loose house; he knew the reputation of the house for 
prostitution and lewdness; it was bad; it was resorted to 
by men and women in 1876 at all hours of the night ; char- 
acter of women there for virtue bad; do not know that it 
was resorted to for purposes of prostitution and lewdness.” 

“Q. Do you know the reputation of the women who re- 
sorted there?’ ” 

* Question objected to and objection overruled, and ex- 
ception taken by defendant. Witness answered, ‘I do 
not know the reputation.’ ” 

Other evidence of the same character was given under 
like objections, rulings and exceptions. Not only the rep- 
utation of the house so informed against, but also the rep- 
utation of those who visit it, may be inquired into. It 
would be difficult to prove particular instances of the of- 
fence which gives character to such a house, in order to 
convict its keeper. It is this very character acquired by 
it as the resort of prostitutes and lewd persons that makes 
it criminal in the eye of the law. Having established a 
reputation among the citizens of the district, that reputa- 
tion may be proved in the same way as may the general 
character of an individual witness. 2 Bishop C. P. §112, 
&c. ; State vs. McGraw, 41 N. H., 406 ; Commonwealth vs. 
Gannett, 1 Allen, 7; Ib. vs. Kimball, 7 Gray, 328; State 
vs. McDowell, Dudley, 8. C., 346; Cadwell vs. State, 17 
Conn., 467 ; State vs. Hand, 7 Iowa, 411. 
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We are aware that the courts of some of the States have 
held that evidence of reputation of the house as a house of 
illfame is not admissible, but believe the better rule to be 
thatadopted in Connecticut. In that Statethe language of the 
statute is precisely simlar to our own, “ keeping a house of ill 
fame resorted to for the purposes of prostitution or lewdness,” 
and the courts of that State have held that by force of 
these particular words, it is both permissible and necessary 
to prove the reputation of the house. 

The case cited by defendant’s counsel from 39 Iowa, 379, 
339, State vs. Lyon, is not applicable to this case. There 
the indictment was found upon a statute against a lessor 
for leasing a building “ for the purpose of prostitution and 
lewdness,” and the “ ill fame” of the house was not in ques- 
tion, therefore the evidence was not admissible. 

After verdict the defendant moved for a new trial upon 
the ground, among others, that the verdict was “ unsup- 
ported by the evidence,’ &c. There is no evidence in the 
record before us showing that the defendant kept the 
house the reputation of which was proven. 

Frank Touart testified that he “knew defendant; she 
lived on Saragosa street, Pensacola, Escambia county Fla. ; 
it was resorted to by men and women in 1876 at all hours 
of the night,” &c. 

This, with some other proofs of the same character, but no 
more definite, is the only evidence before us in any way 
tending to show that defendant was connected with the 
keeping of any house, and it is surely insufficient to war- 
rant a conviction upon the information. 

A new trial should have been granted for this reason and 
therefore the judgment is reversed and remanded for fur- 
ther proceeding in pursuance of law. 

Judgment reversed. New trial ordered. 
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Ricuarp Evans, PLAINTIFF IN Error, vs. THE STATE OF 
Fiorrpa, DEFENDANT IN ERrRor. 


On the trial upon an information for a misdemeanor, it is not only 
necessary to state in such information the county or place in 
which the offence was committed, but the proof must sustain that 
allegation. 


Writ of Error to the Cireuit Court for Escambia county. 
The facts of the ease are stated in the opinion of the 
court. 


C. C. Yonge for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANV ALKENBURGH delivered the opinion of 
the, court. 


This was an information in similar form for the same 
oftence, “ keeping a house of ill-fame for the purposes of 
prostitution and lewdness,” and presented in like manner to 
the Cireuit Court of Escambia county, as the one passed 
upon at this term of this court in the case of Melissa King 
vs. The State. The assignments of error are the same, the 
same questions are raised in both, and they were argued 
together. The settlement of the questions involved in the 
other case determines this. 

The only difference arises in the strength and character 
of the evidence taken upon the trial. 

In this case, as in the other, a motion for a new trial was 
denied by the court, one of the grounds of such motion 
being “that the verdict was not supported by the evi- 
dence,” and the counsel for the defendant insists that there 
is no proof of the place where the offence was committed. 
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The only evidence found in the bill of exceptions as to the 
venue is in the testimony of Charles Grinton. He says 
“the defendant has lived within two years previous to the 
last term of this court at the wharf known as Commen- 
dencia Street Wharf.” The information charges that the 
offence was committed in Escambia county, but there is no 
evidence to show that fact. There is an entire want of 
proof to sustain the allegation in this respect. It is not 
only necessary to state the county or place in which the 
offence was committed to give jurisdiction, but the proof 
must sustain the allegation. Green vs. State, 41 Ala., 
419; Spaight vs. State, 29 Ib., 32; Seavy vs. State, 4 Tex., 
450; Snyder vs. State, 5 Ind., 194; Gordon vs. State, 4 
Mo., 375. 
Judgment reversed and new trial awarded. 





Motitre McCoy, PLaIntirF IN Error, vs. THE STATE OF 
FLorIpDA, DEFENDANT IN ERRor. 

On the trial for a misdemeanor, the prosecutor must show that the 

offence was committed within the time limited by the statute for 


the prosecution of such offences. 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 
court. 


C. C. Yonge for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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Mr. Justice VAN VALKENBURG delivered the opinion of 
the court. 


This was an information identical in the questions raised 
upon the trial with the case of Richard Evans vs. The 
State, decided at this term of the court, and the decision 
of such questions in that case disposes of this. 

There was in this case a motion for a new trial, as in 
that case, denied by the court, one ground of which was 
“that the verdict is unsupported by and against the weight 
of the evidence.” The defendant’s counsel insists that there 
was no proof before the jury as to the time when the of- 
fence charged was committed, and, second, that the proof 
was insufficient to connect the defendant with the keeping 
of the house. The case was tried at the March term, 
1878. Frank Touart testified “that he was marshal of 
the city of Pensacola last year; know the house reputed to be 
kept by Mollie McCoy; think it was kept by Mollie Me- 
Coy, because she took out a city license for a boarding 
house during my term of office; know that during my 
time as City Marshal men were in the habit of visiting 
the house until very late hours of the night.” 

This evidence fixes the time spoken of by this witness as 
during his term of office as City Marshal, which he says 
was “ last year.” 

Alexander Gonzales says, “I know the house kept by 
Mollie McCoy.” 

Charles LeBaron, Jr., testified that he “ knew the house 
said to be kept by Mollie McCoy; it is at the foot of 
Palafox Street Wharf, in Pensacola, Escambia county; 
don’t know who keeps it.” 

William Abercrombie testified that he “ knew the house 
said to be kept by Mollie McCoy.” 

This is all the evidence before us relating to the time 
when the offence was committed, or to connect the defend- 
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ant with the keeping of the house. Touart, in his evidence, 
does not prove the offence, and he is the only witness in 
any way referring to time. Gonzales knows the house 
kept by Mollie McCoy, but the question here occurs, when 
so kept? Before or since the information was filed, or was 
it within the statutory time within which such offences may 
be prosecuted ? Le Baron did not know who kept it, and 
Abercrombie only knew that it was said to be kept by the 
defendant. This is too loose and unsatisfactory evidence 
upon which to convict a person of such an offence. 

The judgment must be reversed and a new trial awarded. 





Brtt Neison, PLArntrFF rn Error, vs. THE STATE OF 
FioripaA, DEFENDANT IN ERROR. 


1. The statute of limitations in respect to crimes is to be construed 
liberally in favor of defendants, and it is not necessary for a party 
relying upon it to plead it in bar. The offence must be proved to 
have been committed within the statutory limitation. 

2. A conviction for murder in the third degree, although had on an in- 
dictment for murder, cannot be sustained where the offence was 
not prosecuted within the period fixed by the statute, to-wit : 
‘Within two years next after the offence shall have been com- 
mitted.”’ 


Writ of error to the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


Jesse H. Goss for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


At the Spring Term of the Circuit Court, held in and for 
Alachua county, in the month of April, A. D. 1877, the 
plaintiff in error, Bill Nelson, was indicted by the grand 
jury for the murder of one Samuel H. Jackson. The offence 
is alleged in the indictment to have been committed 
in the county of Alachua on the fifth day of November, 
1872. The prisoner was arraigned on such indictment and 
plead “ not guilty.” On the fourth day of April, 1878, he 
was tried by a jury, the evidence showing “ that the offence 
was committed on or about the time as alleged in the in- 
dictment,” they finding the prisoner guilty of murder in 
the third degree. 

The counsel for the prisoner then moved to arrest the 
judgment and for a discharge of the prisoner, upon the fol- 
lowing grounds : 

1st. That the facts shown in the case do not make a case 
of murder in the third degree, but shows either justifiable 
homicide, or manslaughter in some of the degrees. 

2d. That the verdict of the jury shows that the defend- 
ant committed an offence not punishable by death, and is 
entitled to his discharge under the statute of limitations. 

On: the argument of the motion the court declined to 
grant the same, and the counsel for the prisoner duly ex- 
cepted. 

The prisoner was then sentenced “ to confinement in the 
State penitentiary for the space of twelve years,” and the 
prisoner thereupon brings his writ of error. 

The errors assigned are as follows : 

1st. The court erred in refusing to discharge the prisoner, 
Bill Nelson, upon his motion for a discharge, when the 
verdict showed that the offence he had committed was not 
punishable with death, and the indictment showed and 




















charged the offence to have been committed at a time more 
than two years before the finding of the indictment. 

2d. The court erred in refusing to discharge the prisoner 
when the indictment charged and the proof showed the 
offence was committed more than two years before the fil- 
ing of the bill, and the verdict of the jury showed the 
offence not to be one punishable with death. 

The statute of this State, applicable to crimes and the 
punishment thereof, reads as follows: “ All offences not 
punishable with death shall be prosecuted within two years 
next after the same shall have been committed.” (Thomp. 
Dig., 490.) 

The jury in this case have, by their verdict, determined 
it was an “offence not punishable with death;” the in- 
dictment charges that it was committed more than four 
years before prosecution, and the evidence, according to the 
bill of exceptions before us, shows that it was committed 
on or about the time as alleged in the indictment. 

Statutes of limitation in respect to crimes are always 
construed liberally in favor of defendants, and it is not 
deemed necessary for a party relying upon them to plead 
them in bar. 

The prosecutor must show the commission of the offence 
within the time fixed by the statute. 

In the case of White vs. The State, (4th Texas, Court of 
Appeals R.,) the court, in reviewing a case similar to this, 
says: ‘It will be seen by the verdict of the jury that de- 
fendant was acquitted by the jury of the charge of murder, 
and we think the crime of manslaughter was barred by the 
statute of limitations at the time the indictment was found.” 

The same rule has been applied by the courts of other 
States. The State vs. Foster, 7 Lou. An., 256; The State 
vs. Freeman, 17 Lou. An., 69; Heward vs. State of Mis- 
sissippi, 13 Smedes & M., 231; Commonwealth vs. Ruffner, 
28 Pa. State R., 259. 
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The judgment of the court must be reversed and the 
prisoner discharged. | 








Lott McNEALy AND DanreL RovunnHac, PLAINTIFFs IN Er- 
ROR, Vs. THE STATE, DEFENDANT IN ERROR. 


An application for a change of venue is addressed to the sound dis- 
cretion of the court, and uniess it appears that the court acted un- 
fairly and abused its discretion, there is no error. 

. The great respectability and influence of prosecuting witnesses in a 
criminal case, no undue influence having been exerted by them to 
create a prejudice against the accused, is not good ground for a 
change of venue. 

3. Nor is it good ground for changing the venue to another county that 

the people of a county are prejudiced against persons charged with 

certain crimes, there being no allegation of any special prejudice 
against the accused. 


— 
. 


Oo 


4. An application for a continuance is addressed to the sound discre- 
tion of the court, and the action of the court will not be reviewed 
unless palpable unfairness is shown. 

. A continuance should not generally be granted in a criminal case 
merely on account of the absence of a witness as to the good char- 
acter of the accused. 

6. Where proceedings of the court alleged to be erroneous do not 
affirmatively appear of record, but only by way of recital in a mo- 
tion of counsel which was denied, this court will not assume that 
such proceedings were actually had, and will not review a fact so 
recited. Counsel objected to the trial of a prisoner upon a certain 
count of an indictment on the ground that ata previous trial the 
count had been withdrawn : and a motion fora new trial was made 
upon the same ground and denied, but the record did not show 
that there had been a previous trial or waiver of the count, and 
upon error it is held that the question is not presented by the rec- 
ord. 

7. A. furnishes land, mules and a certain quantity of provisions, B. fur- 
nishes labor and all other supplies necessary to raise a crop, and 
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they agree that one shall have two-thirds and the other one-third of 
what is made: @eld, That they are tenants in common of the 
crop produced, and an indictment for larceny of the product prop- 
erly charged that it was the property of both A. and B. 


Writ of Error to the Cireuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
eourt. 


D. L. McKinnon and B. F. Lidden for Plaintiff in 


Error. 
The Attorney-General for Defendant in Error. 
Tue Curer Justice delivered the opinion of the court. 


The plaintiffs in error were indicted in Jackson county 
for breaking and entering a gin-house and stealing a quan- 
tity of cotton. The indictment contained two counts. 
They moved the court for a change of venue to some other 
county upon grounds stated in their affidavit, as follows: 

“That they do not believe they can get a fair and im- 
partial trial in the county of Jackson, on account of the 
undue influence of the principal witnesses, who are promi- 
nent merchants in the county, over the minds of the inhab- 
itants of Jackson county, and the great prejudice existing 
among the people of Jackson county against all persons 
charged with cotton stealing and breaking into gin-houses 
with intent to commit felony.” 

The State Attorney objected to the granting of the con- 
tinuance and disputedthe statements in the affidavit, and 
the Judge, after examining the Sheriff and Clerk, refused 
togrant the motion, to which-exception was duly taken. 

This ruling of the Judge is alleged to be erroneous. 

The accused then moved the court to continue the cause 
to the next regular term of the court, on grounds stated in 
the affidavit of McNealy, that he cannot safely go to trial 
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at this term of the court on account of the absence of Sa- 
rah A. Hays, a material witness for safd defendant ; that 
said witness has been duly served with a subpcena; that 
she is absent without the consent of the said defendant ; 
that she resides in Jackson county, and he expects to pro- 
cure her attendance at the next term; that he expects to 
prove by her that he bore a good reputation for honesty in 
the comnunity where he lived; that he lived near the wit- 
ness for about eleven years, and she is well acquainted with 
his general reputation for honesty. 

Fhe State Attorney objected to the continuance, and 
stated that he was willing to admit that Sarah A. Hays, 
if present, would testify to the facts which defendant stated 
she would testify to. 

The Judge refused to grant a continuance, to which rul- 
ing an exception was taken. This ruling is assigned as 
error. 

The record, after reciting the indictment, proceeds thus: 
* Upon said defendants being brought forward to be ar- 
raigned upon the foregoing indictment, before said indict- 
ment was read to them upon said arraignment the defend- 
ants by their attorneys objected to the whole of said in- 
dictment being read to the defendants, or to their being 
arraigned upon the whole indictment, upon the following 
grounds, to-wit: that on a former trial of the said defend- 
ants, upon the same indictment, the defendants, after the 
testimony was closed on both sides, moved that the State 
Attorney be put to his election upon which count of the 
indictment he would go to the jury, and said motion being 
resisted by the State Attorney, the Judge nevertheless 
granted the same and the State Attorney selected the first 
count, and defendants now say the State is still bound by 
said election.” But the Judge decided that the objection 
ought not to be allowed, but that the defendants ought to 
be arrigned upon both counts, and thereupon the defendants 
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were arraigned and tried upon the whole indictment. To 
this ruling the accused excepted, and assign error thereon. 

The defendants were then (as the record states) arraigned 
upon the whole indictment and pleaded not guilty and the 
trial proceeded. 

Upon the State Attorney in opening the case to the jury 
proceeding to read the indictment, the accused objected to 
his reading the second count upon the ground “ that the 
State Attorney, in a former trial upon the same indictment 
of the defendants, had elected to rely upon the first count 
of the indictment, and that he should now be bound by 
said election.” But the Judge decided against the objec- 
tion and allowed the whole indictment to be read to the 
jury. The accused excepted and this ruling is assigned as 
error. 

After the hearing of testimony in behalf of both par- 
ties the cause was submitted to the jury, who rendered a 
verdict of guilty as to both of the accused. 

A motion was made for a new trial on the ground that 
the verdict was against the evidence; that the evidence 
was insufficient; that the court erred in permitting the 
second count of the indictment to beread to the jury,the State 
Attorney having elected to proceed upon the first count, 
and that the charge of the court (which is not in the rec- 
ord,) was contrary to law. The court refused a new trial 
and sentenced the accused to imprisonment in the State 
Prison for one year. 

I. The first question suggested by the assignment of er- 
rors is that the court overruled the motion for a change of 
venue. , 

The statute (laws of 1868, sec. 13, p. 108,) says that “all 
criminal causes shall be tried in the county where the of- 
fence was committed, except when otherwise provided by 
law, unless it shall appear to the satistaction of the court, 
by affidavit, that a fair and impartial trial cannot be had 

13R 
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in such county.” This is substantially the law of 1845. If 
it shall appear to the satisfaction of the court that a fair 
and impartial trial cannot be had in the county, (the law 
says,) the court may direct that the accused be tried in some 
other county adjacent to it, where a fair and impartial trial 
may be had. 

It is very uniformly held by the courts that an applica- 
tion for a change of venue is addressed to the sound discre- 
tion of the court, and the ruling of the court in refusing 
the change will not be held erroneous unless it appears 
upon the facts presented the court acted unfairly and was 
guilty of a palpable abuse of sound discretion. The statute 
places the matter in the judgment of the court. The court 
must be “ satisfied” that the accused cannot have a fair 
and impartial trial in the county. 

The application for the change of the venue in this case 
merely stated the belief of the defendants that they could 
not have a fair and impartial trial because the prosecuting 
witnesses were men of influence in the community, and be- 
cause of the great prejudice of people against persons charg- 
ed with breaking into gin-houses and stealing cotton. The 
high standing and respectability of the witnesses is cer- 
tainly not a good reason for a change of venue. It is not 
stated that they have been guilty of actively exercising 
their influence and position to create a prejudice against 
these defendants in Jackson county, nor is it stated in the 
affidavit that there is any prejudice in the county against 
them arising from any source. And it is not probable that 
there is any county in theState in which the mass of rep- 
utable people are not “ prejudiced ” against burglary and 
larceny. 

We cannot find in the proceedings of this case any reason 
for imputing unfairness or partiality on the part of the 
Judge in refusing the transfer of the place of trial. 

II. As to the application for a continuance, the rule of 
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law is the same; the application is addressed to the sound 
discretion of the court, and except it appears that there has 
been a gross abuse of discretion whereby the rights of the 
accused may have been jeoparded, the decision of the court 
will not be disturbed. 5 Gilman, 473; 1 Blackf.,63; 9 
Iredell, 429; 13 Miss., 382; 3 Gilman, 368; 2 ib. 540; 12 
Gratt., 564; Gladden vs. State, 12 Fla., 562; 9 Fla., 490; 
13 Fla., 675; 3 Parker Cr. Rep., 199. 

There was but one witness on the part of the defendants 
absent, and the testimony expected from that one was as to 
the good character of the accused. An examination of the 
record shows that no testimony as to the good character 
was offered on the trial. May we not conclude, therefore, 
that the accused knew of but one person who would testi- 
fy to his good character, notwithstanding he had lived in 
the same neighborhood over eleven years? The courts in 
England and the older States very uniformly refuse to con- 
tinue cases on account of the absence of witnesses as to char- 
acter only. (3 Parker, 199, and authorities cited.) 

III. As to the point that upon a previous trial the State 
Attorney had elected to try the accused upon the first 
count and abandoned the second, and upon a seeond trial 
they were tried upon both counts, we do not find in the 
record any ground for the question. The record does not 
show that there had been a previous trial, or that one of 
the counts of the indictment had been abandoned. Such 
fact is recited in several motions of counsel spread out in 
the record, but the motions were denied in each instance, 
and for aught that appears they were denied because the 
fact did not exist. A recital by counsel in a motion gives 
us no evidence that the fact so recited had any existence. 
As this record gives no intimation other than by the reci- 
tal of counsel that there had been a previous trial, and the 
foundation being therefor not laid for raising the question, 
of course we cannot decide it. 
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IV. The remaining ground assigned as error in the rul- 
ing of the court is that the court denied the motion for a 
new trial made on the alleged ground that there was not 
sufficient evidence to warrant the verdict. The point made 
in the brief and argument of counsel is that the indictment 
charged that the cotton alleged to have been stolen was 
the property of B. B. Barkley and Andrew Blanks, 
whereas the evidence showed that the cotton was the prop- 
erty of Barkley alone. 

The testimony touching this matter isas follows: Bark- 
ley swears that “ Andrew Blanks and I farmed together 
during the year 1877.” (The cotton was of the crop of 
1877.) “The gin-house [from which the cotton was taken, ] 
belonged to me individually ; the cotton belonged to me 
and Andrew Blanks ; I and Blanks owned the cotton, be- 
cause I had employed him to work on my land under a 
contract by which he was to have the land cultivated. I 
furnished the land and mule, and was to furnish a barrel 
of pork to every twenty acres of land he cultivated, and 
was to give him a third of what he could make. The cot- 
ton had not been divided. Our contract was a verbal con- 
tract. I was to have two-thirds and Blanks one third.” 

The argument of counsel is that upon this testimony 
Blanks was a mere servant or laborer for hire upon the 
land of Barkley, and that therefore the cotton was the sole 
property of Barkley. If this conclusion is correct, the 
proof of the ownership varies from the charge in the in- 
dictment as to the ownership, and this variance would be 
fatal, according to the rules universally observed by the 
courts which require all material allegations to be proved 
as charged. 

Taking all this testimony together, however, nothwith- 
ing Barkley says “ I employed him to work on my land,” 
yet he gives details of the contract which amounts to 
much more than mere employment to labor. Barkley, by 
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this agreement, was to furnish the land and a mule and bar- 
rel of pork for every twenty acres he should cultivate. The 
counterpart of this contract is that all the mules or teams 
and pork, and all other supplies, implements, seed, labor, 
&e., required beyond those named, were to be furnished by 
Blanks, and Barkley was to have two-thirds and Blanks 
one-third of the crop. The quantity of land to be culti- 
vated was not named, this being left to the judgment of 
Blanks or of both parties. “ Blanks and I farmed together,” 
one furnishing the land and a certain portion of the work- 
ing stock and supplies, and the other the balance of sup- 
plies, the labor, team, implements, seed, &e. The relation 
these parties under this contract more nearly resembles ¢ 
partnership than that of employer and servant. 

By this contract each party was bound to furnish a cer- 
tain portion of material for making a crop of cotton upon 
the land of one of them, and they agreed on the propor- 
tions of the crop to belong to each at the end of the 
enterprise. Tere is no letting of land for a specified 
rent, nor a hiring of land as by a tenant. It is a cultiva- 
tion of land upon shares under a special agreement, and the 
result is a tenancy in common of the crop. (8 John., 
151; 3 ib., 216; 15 Wend., 379; 8 Cowen, 220; 34 N. H., 
454; 15 Barb., 595; 39 Tl, 372.) 

It follows that the allegation in the indictment that the 
cotton was the property of Barkley and Blanks was sus- 
tained by the proofs. 

The whole testimony was fairly submitted to the jury, 
and though there was some confiict in the statements of 
Witnesses, we cannot say that the verdict was an improper 
one. 


The judgment is affirmed. 
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Tuornton B. CoLEMAN, PLAINTIFF IN Error, vs. THE STATE 
OF FLor1pA, DEFENDANT IN ERROR. 


1. It is no error to permit the jury to take with them to their consulta- 
tion room the charge of the court, nor is it error to recall the jury, 
withdraw from their consideration erroneous instructions, and in 
lieu thereof to give additional ones. 

2. The original charge having been properly signed and sealed, the 
court recalled the jury, struck out certain of his instructions which 
had been excepted to, and gave others in writing, in place thereof: 
Held, that those given in place of those stricken out must be con- 
sidered as only amendments to the original charge, and that they 
became a part of such original charge. 


3. Three of the jurors at a restaurant, where the bailiff had conducted 
them for the purpose of getting refreshments, passed into an ad- 
joining cook-room, leaving the body of the jury in the eating 
room, but being within view of the bailiff: Held, not to be such a 
separation as would invalidate the verdict. 


Writ of error to the Cireuit Court for Hillsborough 
county. 

The facts of the case are stated in the opinion of the 
court. 


Wall & Willis for Plaintiff in Error. 
The Attorney-General tor Defendant in Error. 


Mr. Justice VAN VALKENBURGH delivered the opinion of 
the court. 


The plaintiff in error was indicted, tried and convicted 
of murder at the Circuit Court of the Sixth Circuit held in 
Hillsborough county, at the Fall Term, 1878. Among 
other things, the court charged the jury as follows: ‘“ It 
is true that when the killing of a human being by another 
is proved, the law raises the presumption of malice, and the 
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killing being established, it is incumbent upon the defend- 
ant to rebut such presumption, unless the same is rebutted 
by the evidence on the part of the State.” Again the court 
charged, “malice is implied by law, by any deliberate, 
cruel act committed by one person against another, no dif- 
ference how sudden. Thus when a man kills another sud- 
denly without any, or without a considerable provocation, 
the law implies malice.” 

The counsel for the prisoner asked the court to instruct 
the jury, 

First. That the proof of the mere fact of the killing is 
not sufficient for them to presume malice, but that all pre- 
sumptions are in favor of the innocence of the accused, and 
that the animus with which the killing was committed 
must be inferred from the conduct of the accused, and other 
circumstances of the case. 

Second. That in arriving at the conclusion as to the ani- 
mus of the accused, they may take into consideration 
threats made by the deceased against the life of the accused 
a short time before the killing, although it be proven that 
those threats had been communicated to the accused. 

The court refused to charge the jury as contained in the 
first request of the defendant’s counsel, but did instruct the 
jury as requested by the defendant in the second request so 
made by him. After such charge the jury retired to con- 
sider of their verdict, taking with them, by consent of the 
State’s attorney and the prisoner’s counsel, the charge of 
the court. Soon thereafter the court recalled the jury, and 
in their presence struck out a portion of the charge which 
defendant’s counsel had excepted to, to-wit: the following 
words : 

“Tt is true that when the killing of a human being by 
another is proven, the law raises the presumption of mal- 
ice, and the killing being established, it is incumbent upon 
the defendant to rebut such presumption, unless the same 
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is rebutted by the evidence on the part of the State.” In’ 
lieu of the part of the charge so stricken, the court gave 
the following instruction, to-wit: ‘‘ The within instructions 
asked by the defendant given.” (Those being the instrue- 
tions requested by the defendant and hereinbefore set out.) 
“The first instruction with this qualification: The jury 
being the judges of all the facts and circumstances in the 
case, they are to say whether or not the alleged killing was 
done maliciously under the charge of the court as to how 
malice expressed or implied by law is proven.” 

When the jury was recalled, and after the portion of the 
charge excepted to had been thus stricken out, and after 
the instructions asked for by the defendant’s counsel had 
thus been given, the said counsel were inquired of if they 
. had any objections to make to these alterations and replied 
that they had not, and no exception was taken. 

‘After verdict, defendant’s counsel moved that the judg- 
ment be arrested, that the verdict be set aside and a new 
trial granted, for reasons as follows: 

1st. That the court erred in instructing the jury that 
when the killing of a human being by another is proven 
the law raises the presumption of malice, and the killing 
being established, it is incumbent upon the defendant to 
rebut such presumption, unless the same is rebutted by the 
evidence on the part of the State. 

2d. The court erred in instructing the jury that malice 
is implied by law by any deliberate cruel act, committed 
by one person against another, no difference how sudden. 
Thus when a man kills another suddenly, without any or 
without a considerable provocation, the law implies malice. 

3d. The court erred in instructing the jury that when it 
is proven that one person threatens the life of another per- 
son, such other person should not seek the one making such 
threats and kill him. 

4th, The court erred in refusing to give the first instruc- 
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tion asked for by defendant’s counsel before the charge of 
the court was submitted to the jury. . 

5th. The court erred in afterward giving said instruction 
with a qualification. 

6th. The court erred in submitting the charge to the 
jury without explaining to them that a portion of it was 
intended to be stricken out. 

7th. The verdict is contrary to law. 

8th. The verdict is contrary to the evidence. 

9th. The jury failed to give the benefit of every reasona- 
ble doubt. 

10th. The jury discussed the evidence in the case before 
the same was closed on the part of the defendant and the 
case submitted to them for their consideration. 

11th. The jurors were allowed by the bailiff to visit a 
publie eating-house, kept by one Walter 8. Cathcart, and 
while there they were allowed to separate. 

12th. The jurors were allowed to visit a public eating- 
house kept by one Robert Canning, and there to mingle 
with persons not on the jury. 

Upon hearing the motion upon the last two points made 
by the defendant’s counsel, the judge certifies in the record 
that “the State attorney read affidavits of the jurors in 
this case. The petit jurors in this cause were called and 
sworn upon their retire dire and questioned by the court,” 
and the following order was made: 

« After a searching investigation as to the conduct of the 
jury in this case, the court is satisfied that the jury, in ar- 
riving at the conclusion they have, were not in the least in- 
tiuenced by outside pressure in any manner whatever, and 
after considering the other grounds for a new trial, the mo- 
tion is overruled.” 

The case is here on writ of error, and the first error al- 
leged is that “the court erred in charging the jury ‘ it is 
true that when the killing of a human being by another is 
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proven the law raises the presumption of malice, and the kill- 
ing being established, it is incumbent upon the defendant to 
rebut such presumption, unless the same is rebutted by the 
evidence on the part of the State.’ The record shows that 
this portion of the charge, which had been excepted to by the 
defendant’s counsel, was subsequently withdrawn and strick- 
en out by the court before the jury had rendered their ver- 
dict, and that in place of it was substituted other instruc- 
tions, principally suggested by the counsel for defendant. 
To this striking out and substitution there was no excep- 
tion taken. The cause of the first exception having been 
thus withdrawn in time, the exception falls with it and is 
not now available. 

The second error alleged is in “ refusing the first instruc- 
tion asked for by the prisoner’s counsel, as follows: ‘The 
proof of the mere fact of the killing is not sufficient to 
‘aise the presumption of malice, but that all presumptions 
are in favor of the innocence of the accused, and that the 
animus with which the killing was committed must be 
inferred from the conduct of the accused and other cireum- 
stances of the case.’ ” 

This charge was given by the court, as asked by defend- 
ant’s counsel, before the jury had agreed upon their verdict. 
It having been so given, the exception taken in the first in- 
stance to the court’s refusal then to so instruct fails to be 
of further use. It is true that in addition to the language 
used by defendant’s counsel in his request the court added 
these words: “The jury being the judges of all the facts 
and circumstances in the case, they are to say whether or 
not the alleged killing was done maliciously under the 
charge of the court as to how malice expressed or implied 
by law is proven.” We cannot see that there is any im- 
propriety in this instruction. This court has held in Nick- 
els & Gautier vs. Mooring, (16 Fla., 76,) that it is not nec- 
essary for the court to use the exact language of the coun- 
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sel in their request to charge the jury, neither is it necessa- 
ry to be confined to the very instruction asked. The legal 
propositions should be presented clearly and to the point. 
But beyond this no exception was taken to this addition 
to the instructions so requested to be given at the time, and 
it is too late, even if an exception would have been availa- 
ble, to take it after trial and verdict. (Coker & Schaffer 
vs. Hayes, 16 Fla., 468 ; Story & Sullivan vs. State, Ibid., 
564.) 

The third ground of error is that the “ court erred in 
permitting the jury to take the original charge to their 
room with them, and then after they had deliberated there- 
of to recall them, and to strike from his charge that which 
had been excepted to by defendent,” as in his first assign- 
ment of error, and giving to them the instruction asked 
for by defendent, as in his second assignment of error, to- 
gether with the addition thereto, before referred to. 

It is no error to permit the jury to take with them to 
their consultation room the charge of the court. In 
Dixon vs. The State, 13 Fla., 636, this court said: “ The 
charge of the court is by law a part of the record. It is 
required that the Judge deliver it to the jury as it is writ- 
ten. If it is desired by the jury, it is difficult to perceive 
any good reason why they may not take to their room the 
writing itself. Indeed, they may thus better understand it 
and avoid confusion in their deliberations.” There can be 
no greater reason assigned for prohibiting them from tak- 
ing an amended charge, if properly amended, than from 
prohibiting them from taking the original charge. 

The fourth assignment of error is, “that the court 
erred after he had charged the jury and they had retired to 
deliberate of their verdict, to recall them on his own mo- 
tion, and then strike out a part of his charge before given, 
and further upon his own motion to give them an addi- 
tional charge.” Bishop, in his Criminal Procedure, Sec- 











212 SUPREME COURT. 











tion 1,000, says the retiring of a jury to deliberate on 
their verdict does not necessarily cut off all communication 
between them and the judge. If, however, the judge has 
occasion to make a communication to them, he should send 
his officer for them, and the communication should take 
place in open court. (3 Am. C. Law, §3,139 ; Sargent vs. 
Roberts, 1 Pick., 341; Jones vs. Van Patten, 3 Ind., 107; 
Hall vs. The State, 8 Ind., 439.) 

The judge having then the undoubted right to communi- 
cate with the jury in open court, was there error in withdraw- 
ing a portion of his written charge and substituting in lieu 
thereof other instructions? We cannot see that there was. 
The jury had not agreed upon their verdict, they were then 
consulting upon the case presented to them, the charge of 
the court was before them, and the court having upon con- 
sideration concluded that a portion of that charge was 
erroneous, recalled them, and corrected so much of it as he 
deemed necessary. It frequently occurs that juries come 
into court and ask for further instructions upon some par- 
ticular point which arises in their investigations. The 
defendant sustained no injury, for those portions of the 
charge stricken out had been excepted to by his counsel, 
and those instructions given had been principally suggested 
by him. In the case of Hall vs. The State, 8 Ind., 459, 
above referred to, the court in their opinion say: “ The 
right of the court to communicate with the jury during 
their deliberations upon a cause, to withdraw from their 
consideration erroneous instructions, and to give additional 
ones, &¢., is undoubted.” But all this was done, as appears 
by the bill of exceptions, with the consent of the defen- 
dant’s counsel and no objection made or exception taken. 

The fifth assignment of error is that “ the court erred in 
not sealing his last charge to the jury.” 

The statute, Chapter 2096, approved March 2nd, 1877, 
provides that in such cases the charge shall be signed and 
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sealed by the judge, be filed and form a part of the record 
in the case. The original charge was so signed and sealed ; 
the subsequent amendment of such charge was signed but 
did not have the seal attached to it. We consider it as 
simply an amendment by striking out one portion and 
inserting in lieu thereof other instructions. It is a sub- 
stantial compliance with the statute, and no objection was 
made or exception taken to it in the court below. The 
amendment became a part of the original charge, which 
was signed and sealed by the judge. 

The sixth assignment is that the court erred in instruct- 
ing the jury, “that malice is implied by law by any de- 
liberate, cruel act, committed by one person against another, 
no difference how sudden. Thus, when aman kills another 
suddenly without any, or without considerable provoca- 
tion, the law implies malice.” Any “deliberate, cruel 
act” must imply malice. The word itself means a consid- 
eration of the act, “well advised or considered,” thought 
of and weighed in the mind. Taken with the other por- 
tions of the charge bearing upon this subject of malice, we 
cannot see that it could by any possibility mislead the jury. 

The seventh assignment of error was abandoned by the 
defendant’s counsel on the argument. 

The eighth assignment is that the court erred in not 
granting a new trial. 

The evidence was conflicting, the jury were the judges 
of the credibility of the witnesses, and they have passed 
upon the case. The only questions, therefore, not con- 
sidered thus far, are those raised by the 11th and 12th 
points made by defendant’s counsel on this motion for a new 
trial. The record discloses the fact that on the argument 
of the motion for a new trial, affidavits were read and con- 
sidered by the court respecting the allegations made in the 
11th and 12th points referred to. Not only that, but with- 
out objection from either side, the “ petit jurors in this 
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cause were called and sworn upon their votre dire, and ques- 
tioned by the court.” The court being upon such “ search- 
ing investigation ” satisfied that the jurors “were not in 
the least influenced by outside pressure in any manner 
whatever,” overruled the motion. 

Aside from this, the evidence in the record does not 
establish definitely a separation of the jury. It appears 
that they visited the saloon of one Cathcart for the purpose 
of getting refreshments, under the charge of the bailiff; 
that while there three of the jurors stepped through a door 
into the cook room, that no person was present in the cook 
room except the cook and the witness, the bailiff standing 
at the door in full view of the jurors; that no communica- 
tion of any kind was held by Cathcart with either of the 
jurors. The bailiff, Daniel Levingston testified, that the 
body of the jury, during the time they were so at the res- 
taurant, were kept by him together and did not separate, 
except that three of them were for a few minutes in the 
cook room, separated from the body by a screen door, that 
while they were in the cook room he was at the screen door 
where he could see the jurors. This is not such a separa- 
tion of the jury as will render their verdict invalid. 
(Bishop on Criminal Procedure, $999, and cases cited.) 

We can see no reason for reversing the judgment of the 
court below on this ground. 

The judgment is affirmed. 
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Ernest W. Lapp, PLAINTIFF IN Error, vs. THe STATE OF 
FLormpA, DEFENDANT IN ERROR. 


1. An indictment for procuring property under false pretenses should 
contain all the material facts which the prosecutor is bound to 
prove, among which is the ownership of the property alleged to 
have been obtained by reason of such false pretenses, 

2. It should also contain an averment that the party was induced to 
part with the ownership of such property by reason of the alleged 
false pretenses. 

3. Chapter 3010, section 3, of the laws of this State, approved Febru- 
ary 17, 1877, disqualifies the officers therein named from serving 
on either a grand or petit jury. It is not a privilege which the 
officer may avail himself of or not at his convenience. 


we 


Writ of Error to the Circuit Court for Duval county. ‘ 

This was an indictment under sec. 50, chap. 4, of the 
“Act to provide for the punishment of crimes and proceed- 
ings in criminal cases,” approved August 6, 1868, and was 
for procuring certain goods, wares and merchandise by 
false pretenses. It was found and tried at the Fall Term, 
1878, of the Duval Cireut Court, and the defendant was 
convicted. Motions fora new trial and also in arrest of 
judgment were made and denied, and the case comes up on a 
writ of error. The grounds upon which the motions for a 
new trial and in arrest of judgment were based are con- 
tained in fifteen separate points, but as the evidence is not 
brought up by the bill of exceptions, it is only necessary to 
notice the point upon which the opinion of the court is 
founded, viz : 

1ith. That the said indictment contained no charge or ) 
averment of any criminal offence known to the law, or rec- — 
ognized, or described in any law or statute of the State of 
Florida. 

After motions for new trial and in arrest of judgment 
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were denied, the defendant’s counsel further moved “ to set 
aside and vacate the judgment, order, ruling or decision,” 
denying the motion for “new trial and in arrest of judg- 
ment,” and to be permitted to amend said motion to set 
aside the verdict and for a new trial on the grounds: 

First, “That one E. 8. Francis, who was a juror duly 

empanelled and sworn upon the jury which tried said cause 
and who served on said jury throughout said trial, and was 
a member of said jury which rendered said verdict, is now 
and was, at and before the time of the drawing, empannel- 
led, swearing, trial and rendition of the said verdict in said 
cause, a regular and duly qualified County Commissioner of 
the said county of Duval, and that said E. 8. Francis is and 
was at the time of the said trial and verdict disqualified by 
law as such County Commissioner to serve as a juror.” 
* Second, “That said jury which tried and rendered the 
verdict in said cause was not a lawtul jury, inasmuch as 
the said E. 8. Francis was one of the panel drawn and 
sworn in said cause, as exhibited by the record of said cause 
in this court.” 

Third, “ That through the inadvertence of counsel, the 
fact that E. 8S. Francis was a member of said trial jury had 
escaped the memory of counsel for defendant until this 
day.” 

To prove the facts set out in the above three grounds for 
this motion, the defendant produced to the court and offer- 
ed and used in evidence the certificate of the Clerk of the 
Circuit Court and Clerk and Auditor of Duval county to 
the effect that the said Francis was a juror sitting upon the 
trial of this cause, and that he was on the days of the trial 
“ a County Commissioner of said county, duly commission- 
ed and qualified as such.” 

This motion was denied by the court and the defendant 
was sentenced to three years confinement inthe State Prison. 
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The indictment upon which the defendant was tried is as 
follows : 

“The State of Florida vs. Ernest W. Ladd, indictment for 
obtaining goods, wares and merchandise under false pre- 
tenses. 

“The grand jurors tor the State of Florida duly empan- 
nelled and sworn diligently to inquire and due presentment 
make in and for the body of the county of Duval, in said 
Cireuit, upon their oaths do present that Ernest W. Ladd, 
late of the county of Clay, in said State, on the first day of 
November, in the year of our Lord 1878, and on divers 
other days and times between that day and the day of the 
taking this inquisition, with force and arms within the 
county of Duval, and State aforesaid, unlawfully, know- 
ingly and designedly did falsely pretend to William 8. 
Wightman asa member of the firm of Wightman & Christo- 
pher, partners in trade of the city of Jacksonville, in said Du- 
val county, composed of the said William 8. Wightman and 
John G. Christopher, with intent to defraud the said Wight- 
man & Christopher, that he, the said Ernest W. Ladd, 
was a member of a certain firm carrying on business at 
Kingsley’s Lake, in the county of Clay aforesaid, by and 
under the name, firm and style of Ladd & Burnes, and that 
the last-mentioned firm of Ladd & Burnes was then and 
there in solvent circumstances, and had then, to-wit: on 
the first day of November, in the year aforesaid, exchange 
on New York in the sum of fifteen hundred dollars, mean- 
ing thereby that the said firm of Ladd & Burnes had then 
and there good commercial paper in said sum of fifteen 
hundred dollars, negotiable and payable in the city of New 
York and State of New York, and that the said firm of 
Ladd & Burnes would pay the said firm of Wightman & 
Christopher one half of the price of the goods, wares and 
merchandise’ hereinafter named if the said firm of Wight- 


man & Christopher would sell to him, the said Ernest W. 
14k 
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Ladd, the said goods, wares and merchandise, and would 
so, as aforesaid, pay the said one-half, that is, would pay 
as aforesaid about three hundred and forty-four dollars 
upon the delivery at Kingley’s Lake by said Wightman & 
Christopher of the said goods, wares and merchandise, by 
means whereof, that is by means of said false pretenses, the said 
Ernest W. Ladd did then and there, in the said city of 
Jacksonville, on the first day of November, 1878, unlaw- 
fully, knowingly and designedly, and with the intent to 
defraud the said Wightman & Christopher, obtain from the 
said Wightman & Christopher the following goods, wares 
and merchandise in the several quantities of each different 
kind, and of the several values set opposite to each particu- 
lar item in figures, and of the value in all of about six hun- 
dred and eighty-five dollars, to-wit : 


1 Box tobaeco...... kn bee Coen eens 43 50 $21.50 
Pe NL. «0.3 4.5-46- 6 pecnwun deere 40 60 24.00 
sna sabe hence nhevetebs 33 80 26.40 
DE <0 dh en seen cesekensnens 21 50 10.50 


(Here follows a long list of goods made out in similar 
form, amounting in the whole to six hundred and eighty- 
eight dollars and fifty-one cents.) 

“Whereas in truth and in fact the said firm of Ladd & 
Burnes was not then and there in solvent circumstances ; 
and, whereas, in truth and in fact the said firm of Ladd & 
Burnes had not at the time the said Ernest W. Ladd so 
falsely pretended as aforesaid the exchange on New York 
aforesaid, as the said Ernest W. Ladd then and there well 
knew, contrary to the form of the statute in such case made 
and provided and against the peace and dignity of the State 
of Florida.” 


C. P. Cooper tor Plaintiff in Error. 


The Attorney-General tor Detendant in Error. 
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Mr. Justice VAN VALKENBURG delivered the opinion 
of the court. 


This cause comes up on a writ of error from Duval County 
Cireuit Court. The bill of exceptions does not contain the 
evidence taken upon the trial, and the questions presented 
to this court for settlement are those arising upon the in- 
dictment and as to the disqualification of the juror Francis, 
and the exceptions to the charge of the court to the jury. 

The first assignment of error is “that the court erred in 
refusing the motion in arrest of judgment and for a new 
trial made by defendant’s couns§l, dated December 31st, 
1878, the court erring especially €n overruling the grounds 
set forth in said motion numbered 10 and 11, as appears by 
the records of said cause, the same having been good and 
sufficient in law to set aside the verdict in said cause.” 

It is sufficient for the purposes of this case upon that 
question to examine the alleged error presented as No. 11 
above referred to, as it appears in the record : 


“That the said indictment contains no charge or aver- ~ 


ment of any criminal offence known to the law, or recog- 
nized, designated or described in any law or statute of the 
State of Florida.” 

In order to convict upon an indictment for this offence, 
it is necessary to allege that the party, by reason of such 
false pretenses, was induced to part with the ownership of 
his property. Thatis the very gist of the offence. The 
false representations amount to nothing, so far as the pros- 
ecutor is concerned, unless he has been induced by them to 
part with something valuable. ' 

It cannot be assumed that every alleged false statement 
made by the purchaser can be treated as the criminal of- 
fence tor which this defendant was indicted. It must be 
something more ; it must have the effect to prevail on the 
seller to meet the purehaser’s wishes and to consent to part 


my 
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with his property, and it is necessary to allege this fact in 
the indictment and to prove it on the trial. In this indiet- 
ment there is nowhere an averment that by reason of such 
false pretenses he was induced or prevailed upon to sell him 
the goods upon the terms alleged. It does not follow but 
that other reasons existed for his disposing of his goods in 
that way. 

In Commonwealth vs. Strain, (10 Met., 521,) the court 
say in their opinion, “It seems to us that when money or 
other property is obtained by sale or exchange of property, 
effected by means of false pretenses, such sale or exchange 
ought to be set forth in the indictment, and that the false pre- 
tenses should be alleged tt have been made with a view to ef- 
fect such sale or exchange, and that by reason thereof the 
party was induced to buy or exchange, as the case may be.” 
Our statute iscopied from Massachusetts. In Commonwealth 
vs. Lannan, 1 Allen, 590, Commonwealth vs. Goddard, 4 
Ib., 312, State vs. Philbrick, 31 Me., 401, Schlesinger, 
11 Ohio State, 669, State vs. Green, 7 Wis., 676, this rule 
is strictly observed. 

It is nowhere alleged in the indictment that the property 
which it is charged that the defendant received or procured 
rom the firm of Wightman & Christopher was in fact their 

wroperty. Thisallegation is necessary and must be supported 

by proof. An indictment for obtaining goods by false pre- 
tenses must contain all the material facts and circumstances 
which the pnblice prosecutor would be bound to prove in 
order to produce a conviction. (People vs. Gates, 13 Wend., 
311.) This is certainly one of the material facts. The al- 
legation of the ownership of the property, and proof of that 
ownership, is necessary to exclude the fact of the defend- 
ant’s having obtained his own goods or money, in which 
case there could be no offence unless the prosecuting witness 

| had some special interest in the property. 

In a criminal charge Lord Mansfield says there is no lat- 


. 




















JANUARY TERM, 1879. 221 








Ladd v. State of Florida—Opinion of Court. 








itude of intention to include anything more than is charged ; 
the charge must be explicit enough to support itself. “A 
considerable degree of particularity in stating the false pre- 
tenses is necessary, because they must be proved as laid, 
and slight variances may be fatal to the prosecution.” (Rex 
vs. Plaistow, 1 Camp., 494.) If they must be proved as 
laid, it follows that none can be proved but such as are 
laid. In the case of Sill vs. Regina, (English Law and 
Equity R., Vol. 16, p. 375,) the court held that an indict- 
ment for obtainnig money, &c., by false pretenses must al- 
lege whose property the money was at the time. The same 
strictness in regard to the indictment for such an offence 
seems to prevail in this country. Thompson vs. The Peo- 
ple, 24 Tll., 60; The State vs. Smith, 8 Blackf’d, 489; The 
State vs. Vickery, 19 Texas, 326; The State vs. Lathrop, 
15 Ver., 279. 

The second alleged error is in the court’s denying the 
motion to arrest judgment and vacate the verdict for the 
reason that Edward 8. Francis, one of the jurors that 
sat in the trial of said cause, was at the time a County Com- 
missioner of Duval county, and therefore not qualified to 
act asa juror. The fact of his being such County Commis- 
sioner is proved by the certificate of the Clerk of the Cir- 
cuit Court, who is also Clerk and Auditor of the county, 
such certificate having been used on the motion in arrest of 
judgment 

The law upon the subject of disqualification of jurors 
in this State, approved February 17, 1877, chapter 3010, 
in the latter part of section three, provides that “no Sher- 
iff or his deputies, Assessor of Taxes, Collector of Revenue, 
County Treasurer, County Clerk, County Judge, County 
Commissioners, Justices of the Peace or United States offi- 
cials shall be qualified to serve upon a grand or petit jury.” 
This statute disqualifies a County Commissioner from serv- 
ing on a grand or petit jury. It is no privilege which the 
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officer so drawn may avail himself of or not at his conven- 
ience, but is equally a disqualification as is that of “ per- 
sons under prosecution for a crime,” which immediately 
precedes it in the same section. 

For these reasons, without an examination of the other 
errors assigned, we must reverse the judgment and the de- 
fendant must be discharged. 

Judgment reversed. 
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STaTE OF FLoripA, PLAINTIFF IN Error, vs. SAMUEL RvsH- 
ING, DEFENDANT IN ERROR. 


The State is not required to give bond when she prosecutes a writ 
of error. The statutes authorizing the payment of the costs by 
the Treasurer upon the warrant of the Comptroller regulate the 
liability of the State in this respect. 


Writ of error to the Circuit Court for Santa Rosa county. 

This is an action brought by the State of Florida against 
the defendant in error, Rushing, a surety on the official 
bond of Jno. W. Butler, a Collector of Revenue of San- 
ta Rosa county. Final judgment was rendered in the 
Circuit Court in favor of the defendant in error against 
the State, to which judgment the State sued out a writ 
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of error. The defendant in error now moves to dismiss 
the writ of error on the ground that no bond for 
costs has been given by the plaintiff in error, as required 
by law. The general statute regulating writs of error in 
civil cases provides as follows: ‘ No appeal or writ of er- 
ror shall hereafter be granted to the original plaintiff in 
any suit, unless said plaintiff shall first pay all costs which 
may have accrued in and about said suit up to the time 
when said appeal or writ of error is prayed ; and also enter 
into bond with one or more securities, in a sum sufficient to 
cover all the costs which may accrue in the prosecution of 
said appeal or writ of error, conditioned to pay the same 
if the judgment, sentence or decree of the court shall be 
affirmed.” (Thomp. Dig., Sec. 5, page 447.) 


fo] 


Geo. G. Mc Whorter for the Motion. 
The Attorney-General, contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The defendant in error in this case moves to dismiss the 
writ of error, upon the ground that the State has failed to 
give the statutory bond. It is insisted by defendant in 
error that while there may not be a judgment against the 
State without her consent given in a legal manner, still the 
State, when she enters her own courts as a plaintiff seeking 
judicial remedies, must conform to the general statutory 
requirements of practice which she has prescribed by the 
legislation controlling the subject. 

On the other hand, the State here insists that the statute, 
construed according to the rules of construction prevailing 
in other courts in cases of like nature, must be held not to 
embrace the State. Again it is insisted, no provision be- 
ing made by the Legislature authorizing any officer to give 
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a bond, that to give such a construction to the act as re- 
quires a bond from the State, would result in a denial of 
justice to the State, would be to require of it something 
which it cannot do, and to make it impossible under exist- 
ing statutes for the State to sue out a writ of error in any 
case. A construction attended with such consequences, it 
is contended, should not be given. 

We do not think the general statute controlling the sub- 
ject of costs in writs of error regulates the right of the 
defendant in error, where the State prosecutes such writ. 
Looking to all of the legislation of this State upon the 
subject of costs, the only reasonable construction to be 
given to this statute is such as will not embrace the State 
in its provisions. This is a general statute not naming the 
State. It requires generally a payment of costs accrued 
and a bond for costs to accrue of the original plaintiff pro- 
secuting the writ. There are particular statutes naming 
the State which regulate the matter of costs in State cases, 
civil and criminal. By them the rights of a defendant in 
error as to costs against the State are secured, and the 
method of their collection is prescribed. These statutes 
control this subject. They require no bond of the State, 
for costs in any judicial proceeding. They prescribe an- 
other and different right and remedy as to costs, and con- 
stitute the measure of the obligation and duty of the State, 
as well as the measure of the right of parties engaged in 
litigation with it. 

It is the rule of the common law that costs are payable 
by each party during the progress of the cause. This rule 
as to services’performed for the State in its own courts does 
not prevail, because the statutes regulating the matter pro- 
vide for an auditing of verified accounts by the Comptrol- 
ler and their payment by the Treasurer upon warrant. So 
also this rule of practice prescribed by a general law requir- 
ing bond for costs is not applicable to the State, as there 
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are other statutes prescribing other methods of obtaining 
costs of the State when she is liable therefor. We find but 
one case covering the question, and that sustains the con- 
clusion we reach. (5 Cal., 389.) 

Motion denied. 





Tue State oF Fiormpa, PLAINTIFF IN Error, vs. SAMUEL 
RusHine, DEFENDANT IN ERROR. 


1. In an action upon a bond of a Revenue Collector to recover of a sure- 
ty in the bond, money received as taxes upon the assessment rol! 
in his hands, to which roll the Assessor has neglected to annex a 
warrant directing the Collector to enforce the collection of taxes, 
the sureties are liable for the default of the Collector to pay over, 
according to law, the money so collected. 

2. The want of a warrant only excuses the Collector from proceeding 
to enforce the collection by levy and sale of property, but taxes 
voluntarily paid to him must be accounted for as required by law, 
and his default in such case is included in the condition of the bond. 

3. Where a defalcation of a Collector of Taxes occurred under a previ- 
ous term of office, though known to the officers of the State and 
not known to a surety of the Collector on his bond given on asub- 
sequent appointment, the omission of the State officers to notify 
the surety that such previous default had occurred is not a fraud 
or a fraudulent concealment of the fact by the State or its officers, 
and constitutes no defence to the surety in an action upon his bond 
for a subsequent default. 


Writ of error to the Circuit Court for Santa Rosa county. 
The facts of the case are stated in the opinion of the 
court. 
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The Attorney-General for Plaintiff in Error. 


The plaintiff in error submits respectfully that the Cir- 
cuit Court erred in overruling the demurrer to the second 
plea of the defendant. 

The declaration charges a failure to pay over moneys col- 
lected by the principal in the bond, who was Collector of 
Revenue of Santa Rosa county. Cooley on Tax., 500; Oro- 
no vs. Wedgewood, 44 Maine, 49; Johnson vs. Goodrich, 
15 Maine, 29; State vs. Woodside, 8 Iredell, 104; N. H. 
Savings Bank vs. Varnum, 1 Met., 34; Williamstown vs. 
Willis, 15 Gray, 427. 

The second plea is bad, and the demurrer should have 
been sustained. 

The plea merely alleges a wilful neglect upon the part of 
the principal to pay over moneys existing at the time the 
bond was signed and known to the State, but not known to 
the defendant in error. 

The following authorities show that this is no such case 
of concealment from a surety as relieves him. There is no 
charge of fraud in the plea. 1 Story’s Eq. Jur., §325 (a); 
Hand vs. Grede, 34 Ind., 18; Moss vs. Riddle, 5 Cranch, 
351; 2 Kent Com. 643, (Comst. Ed.); Burks vs. Wonter- 
line, 6 Bush, 20. 

The creditor is not bound to imform the intended surety 
of matters affecting the credit of the debtor, or of any cir- 
cumstances unconnected with the transactions in which he 
is about to engage, nor is it averred that the State was 
aware that the defendant was ignorant of the facts com- 
plained of. McGehee vs. Manhattan Life Ins. Co., 2 Otto, 
93. : 

There is nothing in the plea to show that the defendant 
sought for information on the point from the State, and 
that the State failed to disclose it. 
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Geo. G. Me Whorter for Detendant in Error. 


Sureties are favorites of courts of common law. Febl. 
on Guaranty and Suretyship, page 125 and note. 

Concealment of a fact surety should know is a fraud. 
Story Eq. Juris., Vol. [., 215 and 324; Bouvier’s Inst., 
Vol. 4, p. 174; 9 Ala., 42. 

The fact concealed was that Butler was a defaulter for 
previous taxes collected during his former term as Tax Col- 
lector. 

A surety is only bound for the official action of his prin- 
cipal. 2 Ala., 728; 29 Ib., 147 and 165; 23 Ib., 807-8; 
13 Ib., 529. 

Official action is action in pursuance of or within authority 
in his hands, (23 Ala., 807-809,) is the law with regard to 
Sheriffs. The statute requires written authority (the war- 
rant from the Assessor) to be delivered to Collectors. (Acts 
1874, Chap. 1976, Sec. 36.) The duties of the two are anal- , 
agous, and are governed by similar principles of law. 

The warrant was necessary to enable the Collector to 
collect ; without it he was a trespasser. No question is 
made anywhere of this doctrine. (Cooley on Taxation, 
page 292, Sec. 37; Chap. 1976, Laws of Florida.) 

If the warrant is only to instruct the Collector as to per- 
sons and amounts due from them, why is it necessary to in- 
struct him the second time as the statute requires? And 
if this is the only purpose, the tax roll would be amply 
sufficient. 

The power given to Collectors under Sec. 42 of said act 
was absolutely essential ; without it he would have no au- 
thority to levy and sell. But it does not authorize him to 
collect without warrant. Without it the mere authorizing 
the Assessor to command him to collect would not confer 
such a power on him. This construction makes every part 
of Chap. 1976 operative. 
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Sec. 42 confers the power by act of Legislature on Col- 
lector which the Sheriff holds from the common law, and 
renders the analogy between the two complete. 


Tue Cuter Justice delivered the opinion of the court. 


This is a writ of error to the judgment of the Circuit 
Court for the county of Santa Rosa. 

The declaration alleges that defendant as surety for John 
W. Butler executed with Butler and delivered to the State 
of Florida a bond dated Sept. 1, 1874, whereby he bound 
himself in the sum of three thousand dollars, with a con- 
dition reciting that said John W. Butler had been appoint- 
ed Collector of Revenue in and for the county of Santa 
Rosa and State of Florida for the term of two years, and 
that the said Butler “shall diligently and faithfully per- 
form all the duties of his said office by the faithful collec- 
tion of all taxes, both State and county, and the prompt 
payment of them to the State and County Treasurer, as 
prescribed by law.” 

And the plaintiff avers that the said John W. Butler, as 
Collector of Revenue of the county of Santa Rosa, did not 
diligently and faithfully perform all the duties of his said 
oftice in this, that he did not collect $6,919.98 of taxes as- 
sessed for and in behalf of the State of Florida for the 
year 1874; and second, that he did not pay over to the 
Treasurer of the State of Florida the sum of $6,919.98 of 
taxes aforesaid for and in behalf of the State of Florida 
for the year 1874; and third, that he did not pay over to 
the Treasurer of the State of Florida the sum of $6,919.- 
98 of the taxes due the State of Florida collected by him 
for the year 1874 as Collector of Revenue of the county 
of Santa Rosa, State of Florida; and fourth, that the said 
Butler failed to collect taxes due the State of Florida as- 
sessed for the year 1874, to-wit: $3,829.51, for State 











230 SUPREME COURT. 





taxes and certain general and special sinking fund and in- 
terest taxes, school fund and license taxes, amounting in all 
to $6,919.98. 

The defendant pleaded several pleas, among which were : 

Second. “ That the Tax Assessor for the year 1874 never 
annexed to the assessment roll delivered to said John W. 
Butler, nor otherwise delivered to said Butler a warrant 
commanding and authorizing him to collect the revenue of 
said county for the year 1874.” Fifth, “ that the said John 
W. Butler was Collector of Revenue of Santa Rosa county 
for the years 1872 and 1873; that said Butler wilfully neg- 
lected to make payment to the Treasurer of the State of 
Florida all moneys collected by him on account of the State 
taxes for the year 1873, which fact was well known to 
plaintiff at the time of his appointment by plaintiff, as al- 
leged in his said declaration; and said defendant alleges 
that at the time of signing said bond he was unaware of 
the wilful neglect of said Butler, as aforesaid.” 

To the second plea the plaintiff demurs, on the ground 


that it does not allege that Butler did not as Collector of 


Revenue receive from the Assessor of Santa Rosa county 
the tax books of 1874 and collect the revenue assessed in 
behalf of plaintiff upon said books, and failed to pay the 
same to the plaintiff as alleged; and that it is argumenta- 
tive. And as to the fifth plea, the plaintiff demurs and 
says that it is not good in law, because it does not state 
facts sufficient to constitute a defence and is argumentative. 

The court overruled the demurrers to the second and 
fifth pleas, and thereupon judgment was rendered in favor 
of the defendant upon the cause of action set out in the 
declaration and for costs. 

To this judgment the plaintiff sues out a writ of error, 
and assigns as error the judgment overruling the demurrer 
to the second and fifth pleas. 

As to the second plea, it is simply that there was not 
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annexed to or accompanying the assessment roll delivered 
to Butler as Collector of Revenue a warrant commanding, 
or authorizing him to enforce the payment of the taxes of 
1874. 

This plea is not responsive to any allegation in the dec- 
laration. It is not therein alleged that a warrant was 
placed in his hands. The plea admits that a tax roll was 
placed in the collector’s hands for that year, and the decla- 
ration alleges that the collector received thereon, of 
taxes due the State, the sum of money demanded, which 
he failed to pay over to the State Treasury as he was re- 
quired by law and by the condition of the bond to do. 

Here is an allegation that the Collector received on the 
assessment roll of 1874 a large amount of money of taxes 
levied for the use of the State, the Collector being the person 
authorized by law to receive the taxes so assessed, and to se- 
cure the payment to the State of this money the bond in ques- 
tion was executed. Yet when it is demanded that he shall 
pay over this money to the Treasury, the surety pleads that 
the Collector had no warrant authorizing him to enforce 
the collection of these taxes, and the surety is, therefore, 
not liable to the State upon his bond. 

The statutes require the Assessor to deliver to the Col- 
lector the assessment roll, with the amount of taxes due 
from the several persons and upon the property enrolled 
therein designated, and also that the Assessor deliver a 
warrant directing and authorizing him to levy upon prop- 
erty to satisfy the several taxes in case the persons taxed 
neglect or refuse to pay the same. Without this warrant or 
process the Collector could not be required to enforce the 
collection of the taxes by levy and sale of property, and 
the Collector would not probably be liable for neglecting 
to collect the taxes; but if tax-payers voluntarfly pay to 
the Collector the amount of taxes due from them upon the 
assessment roll in his possession, his act in receiving the 
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money is an Official act, and his receipt is a discharge ot 
the taxes levied as completely as though the warrant had 
been issued tohim. The moneys he so received are taxes, 
without reference to the warrant. The assessment and ap- 
portionment of the amount of money required for public 
purposes by the proper officers, in the manner and time 
provided by law, gives this money the character of taxes, 
and it is this money that the bond is intended to secure. 

It has been held in numerous cases that where sureties 
undertake that a Tax Collector shall pay over moneys col- 
lected by him by virtue of his office, they are liable for the 
moneys so collected whether with or without a warrant, 
and without regard to any irregularity in the tax list or 
warrant, the taxes having been voluntarily paid to him, 
(Johnson vs. Goodridge, 15 Me., 29; Ford vs. Clough, 8 
Greenl., 334; Orono vs. Wedgewood, 44 Me., 49; Wil- 
liamston vs. Willis, 15 Gray, 427,) and while the Collector 
is bound to account for all sums voluntarily paid to him 
by persons taxed, it is always a defence to him and his sure- 
ties where he has neglected to proceed that he had no 
warrant, or that the process was void. (Cooley on Tax., 
500, and authorities cited.) 

Upon the facts stated in the pleadings the sureties are 
liable, and the demurrer to the second plea should be sus- 
tained. 

The fifth plea, that Butler as collector of taxes under a 
former appointment had willfully neglected to pay over 
taxes by him collected for the State for the year 1873, 
of which fact the State was aware, but of which the surety 
was not aware at the time of the later appointment, under 
which the bond was given, is made the basis of an argu- 
ment that the defendant’s surety was defrauded by the con- 
cealment of a fact which the State was bound to disclose. 

But this plea falls far short of showing that he was 
induced by the State by concealing a fact to sign the bond. 
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It is not pretended that the State invited, or induced him to 
become surety for Butler. It by no means follows that 
when the bond was offered for approval, it was the duty-of 
the State by its officers to seek the surety and inform him 
of a fact which may, or may not, have influenced him. 
However unwise it may have been to reappoint a defaulter 
to the same office, there was in this circumstance no evi- 
dence that the State or its agents had perpetrated a fraud 
upon the surety by concealing a fact. Nothing was con- 
cealed by the State. On the contrary, it is presumed that 
the public records were open for the information of all, and 
the integrity of the official, or the want of it, was in this 
respect open to all who might be inclined to inquire into 
it. The fact that the principal had held the same office in 
the county should have put the surety upon inquiry as to 
whether the officer was worthy of credit. But it is enough 
to say that the plea does not set up a fraud on the part of 
the plaintiff or its agents. Concealment implies design, 
and even if the State might by any possibility be a party 
to a fraud, no design is implied from the language of this 
plea. . 

Fraud consists of false representations of things as facts 
which are not such, or deceitful concealment of facts. 
(Grove vs. Hodges, 55; Pa. St., 504.) There is nothing in 
this plea which should be construed as charging fraud, 
even were the plaintiff a private person or held to the 
rules governing the good conduct of private persons. This 
plea, therefore, fails to allege facts constituting a defence, 
and the demurrer should have been sustained. 

The judgment is reversed and the cause is remanded 
with directions that judgment be entered upon the de- 
murrer, that it be sustained as to the second and fifth pleas, 
and for further proceedings in the cause according to law. 

15R 
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Joun T. SNELL, PLAINTIFF IN Error, vs. IRVINE AND DeEns- 
LER, DEFENDANTS IN Error. 


The Clerk, in ascertaining the amount which the plaintiff is entitled 
to recover in an action upon an open account, must act upon proofs 
produced and filed upon entry of the default, and the record must 
disclose this fact. 


Writ of error to the Circuit Court for Madison county. 

The defendants in error, E.W. Irvine and N. N. Densler, 
who are partners, were plaintiffs in the Circuit Court. The 
default for failure of the defendant to appear or plead was 
entered by the clerk on the first Monday of December, A. 
D. 1878, and the final judgment was rendered by the clerk 
on the 13th day of the same month in favor of the plain- 
tiffs for $140.08 and costs. Snell applied for and obtained 
a writ of error returnable to the present term. 

The other facts of the case are stated in the opinion of 
the court. 


Angus Patterson tor Appellant. 
J. N. Stripling for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a writ of error to the Circuit Court for Madison 
County. The action was assumpsit upon an open account. 
An attachment was issued in the case based upon affidavit. 
The summons was returnable to the first Monday of De- 
cember, 1878. On that day a declaration was filed and a 
default was entered for want of appearance. An account 
unsworn to, marked exhibit A, was filed with the declara- 
tion. On the 13th day of December a final judgment was 


= 




















JUNE TERM, 1879. 235 








Snell v. Irvine and Densler—Opinion of Court. 








entered. No affidavit or other proof appears to have been 
filed or taken on that day or upon any day subsequent to 
the default. The record recites simply, “ the plaintiffs hav- 
ing produced their cause of action and the damages having 
been duly assessed by the clerk at one hundred forty 8-100 
dollars, it is considered,” &e. This was the amount of the 
unsworn account filed with the declaration as well as the 
debt sworn to in the affidavit accompanying the attach- 
ment proceedings. It does not appear from this record 
how and in what manner the clerk assessed the damages. 
The record recites a simple production of the cause of ac- 
tion, the unsworn account. The statute provides that upon 
the entry of any default where “ the action is upon a writ- 
ten instrument for the payment of money, the plaintiff at 
any time after such default may, on the production and fil- 
ing of such instrument, cause final judgment to be entered 
for the amount thereof with interest, and the clerk shall 
assess,” &c. ‘And if the action is upon an open account or 
other contract for the payment of money not in writing, 
upon the entry of a default as aforesaid the clerk shall as- 
certain the amount which the plaintiff is entitled to recover 
in such action from the examination of the plaintiff under 
oath, or other proofs by affidavit or otherwise, and enter 
up the judgment for the amount so assessed or ascer- 
tained.” 

A proper construction of this statute, we think, requires 
that the party should produce and file the evidence upon 
which the damages are to be assessed where the action is 
upon an open account in the same way as he is required to 
do in an action upon a written instrument, that is in the 
regular method after entry of default. The statute does 
not in terms prescribe the method by which the clerk shall 
“ ascertain ” the amount, but we think the Legislature con- 
templated the same method in each case, and we think 
this the correct construction of the section of the statute. 
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In this case there was nothing filed, and looking to the pro- 
ceedings subsequent to the entry of the default, we cannot 
say that the clerk assessed the damages otherwise than by 
reference to the open account filed with the declaration. 
We think the record should show the basis of the judg- 
ment—the production and filing of the proof after default 
entered. Nothing of the kind appears here. 

The judgment is reversed and the case will be remanded 
to stand upon the default for want of an appearance. 








W. A. C. Benpow, APPELLANT, vs. Marquis & Co., Ap- 
PELLEES. 


Where it is clear, looking to the statutes regulating the terms of the 
Cireuit Courts, that a bond given in an appeal from a judgment 
at law was executed more than thirty days after the session of the 
court at which the judgment was rendered, the appeal will be dis- 
missed. 


Appeal from the Circuit Court for Santa Rosa county. 

The appellees, George Marquis and Frederick Fisher, 
partners doing business under the style of Marquis & Co., 
the plaintiffs in the Circuit Court, in whose favor the final 
judgment was rendered, moved to dismiss the appeal, on 
the ground that no appeal bond was filed by the appellant 
in the time prescribed by law. The other facts are stated 
in the opinion of the court. 


Geo. G. Mec Whorter for the Motion. 


Geo. P. Raney, contra. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


This was an action of replevin in the Circuit Court for 
Santa Rosa county, tried at Spring Term, A. D. 1879. 

It appears from the record that notice of appeal was 
given on the 15th of May, A. D. 1879, the judgment hav- 
ing been rendered and entered on the 3d of April, 1879. 
The bond was executed on the 5th of June, 1879, and filed 
the same day. The time in which appeals “can be taken 
and perfected” from the Cireuit Court to this court is 
thirty days after the “session of the court” at which the 
judgment “ was rendered or pronounced.” Under the stat- 
utes regulating the time at which the terms of the First 
Circuit are to be held,(Chap. 3117,) the term for Escambia 
county commences on the second Monday of April, which 
was the fourteenth day of the month, and the regular term 
for Santa Rosa county, which is the term immediately pre- 
ceding the term for Escambia, could not have extended be- 
yond or have included the first day of the term for Escam- 
bia. It is therefore clear that under the statute the bond 
here given could not have been given in thirty days after 
the session of the court at which the judgment was rend- 
ered. 

The court could not dispense with the requirement of the 
statute. 

We have frequently held that a bond is necessary to per- 
fect an appeal in judgments at law. The bond here not 
having been filed in that time, the appeal was not perfected 
in accordance with law, and for that reason must be dis- 
missed. 

Motion granted. 
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Lutuer McConrue, Mayor or JACKSONVILLE, ET ALS.,.Ap- 
PELLANTS, Vs. THE STATE OF FLorIDA, EX REL. P. E. Mo- 
Murray, ET ALS., APPELLEES. 


1. Under the statutes in force in this State anterior to 1879 two classes 
of municipal corporations were established : first, a city to contain 
at least three hundred registered voters; second, a town to con- 
tain less than three hundred registered voters. A statute of 1879 
created a third class, to contain sixteen hundred or more registered 
voters, leaving it discretionary with all cities having that number 
of voters to become a city of the third class, or to remain a city 
under the preceding statutes. The class created by the act of 1879 
was to have powers and privileges different from the powers con- 
ferred upon the other classes : Held, That the statute of 1879 was 
a statute ‘‘ regulating municipal business ’’ within the meaning of 
Sec. 17, Art. IV. of the Constitution ; that such a law must be 
‘general and of uniform operation throughout the State,’’ (Sec. 18, 
Art. IV., Con.) ; that this statute was unconstitutional in that it 
wanted such “uniform operation throughout the State,’’ and also 
because it could not constitute a part of a ‘“‘uniform system of 
municipal government ”’ as required by the Constitution. (Sec. 
21, Art. IV.) 

2. Where, in response to an alternative writ of mandamus directing 
the officers of a municipal corporation to show cause why they do 
not call an election for their successors in office, the respondents 
set up in defence legislative action extending their time, it is prop- 
er for the court to determine the constitutionality of the legisla- 
tive action by virtue of which they claim it is not their duty to 
order the election. 

3. The determination of the constitutional question mentioned in the 
last note does not involve any judgment of ouster or determine the 
right of any party to any office. The respondents are treated as 
de facto officers, and the only judgment to be rendered in the cause 
is one directing the performance of a ministerial duty. 

4, In such a case the interest is common to all of the corporators, the 
duty is a public duty, the relief sought is not the enforcement or 
protection of a private right, and corporators of the municipal or- 
ganization have a right to a mandamus in the name of the State. 

5. It is no objection to awarding the writ that the time for the per- 
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formance of the duty has passed, as it is only in case of default in 
performance at this time that a mandamus can issue, 


The Legislature of Florida, during its session of 1879, 
passed an act entitled “ An act entitled an act to amend an 
act to provide for the Incorporation of Cities and Towns, 
and to establish a uniform system of Municipal Govern- 
ment in this State, approved February 4, 1869, and to fur- 
ther provide for the organization and government of cities,” 
which act was approved March 3,1879. The fourth sec- 
tion of this act, which provided for some radical changes 
in the form of municipal organization established by the 
act of 1869, was made applicable only to such cities con- 
taining not less than 1,600 registered voters as should elect 
to accept its provisions, and the mode of acceptance was 
specified in the ninth clause of said section, as follows : 

“Any city now containing sixteen hundred or more 
registered voters, which may elect to accept the provisions 
of this section, so far as the same may change in any man- 
ner its existing form of municipal organization and the 
election of its municipal officers, shall, before the date of 
its next annual election, as now provided by any ordinance 
of said city, declare such acceptance by ordinance duly 
passed according to law, whereupen such change shall take 
effect on and after its first annual election thereafter, to be 
held on the second Tuesday in December, as hereinbefore 
provided.” 

The fourth clause of said section required the annual 
election for municipal officers to be held on the second 
Tuesday in December, prohibited any general election 
before that date, and provided that, in the interim, the 
officers then in office should continue to exercise the pow- 
ers and perform the duties of the offices held by them. 
The fourth clause reads as follows: 

“The second Tuesday in December shall be the regu- 
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lar annual period for the election of aldermen, and of all 
municipal officers elected by the registered voters. Alder- 
men shall be voted for on a general ticket with the officers 
required by this section, by the registered voters of the city 
at large. The term of office of the aldermen and officers 
so elected shall commence on the first day of January fol- 
lowing, and the official or fiscal year for all cities shall 
commence on the first day of January and end on the 
thirty-first day of December of each year. The term of 
all aldermen and municipal officers, provided for in this 
section, of all cities which shall accept the provisions of 
this section, now in office, which shall expire before the 
first day of January next, to-wit: the first day of January, 
1880, is hereby extended to that date, anything in any or- 
dinance of any city fixing the day of election at any other 
date to the contrary notwithstanding ; and no general mu- 
nicipal election shall be held by any city now incorporated, 
which shall accept the provisions of this section, until the 
second Tuesday in December, 1879, and the term of all offi- 
cers not provided for under this section shall expire at the 
end of the year for which they were elected.” 

After the passage and approval of this act on the 4th of 
March, 1879, the city council of Jacksonville passed an or- 
dinance accepting the provision of said section four, and, 
in accordance with its requirements, changing the date of 
the annual election for municipal officers from the first 
Monday in April to the second Tuesday in December, and, 
consequently, when the first Monday in April arrived, no 
election was called or held, but the officers then in office 
continued to discharge the duties of the respective offices 
held by them. 

About the 23d of April, 1879, P. E. MeMurray and oth- 
ers presented a petition to Hon. R. B. Archibald, Judge of 
the Cireuit Court of the 4th Judicial Circuit in and for 
Duval county, praying for a writ of mandamus to compel 
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the Mayor, Council and Clerk to arrange for, call and hold 
an election for municipal officers in accordance with the 
provisions of the old ordinance providing for elections, 
based upon the act of 1869, which had been repealed by the 
ordinance of March 4, based upon the act of 1879. 

The judge thereupon granted an alternative writ, com- 
manding those officers to do as requested, or to show cause 
why they should not. 

The writ set out, at length, the suggestions of the rela- 
tors, made in their petition, which were in substance 
that the respondents, the Mayor, Aldermen and Clerk, 
were duly elected to their respective offices on the first 
Monday in April, 1878, to serve for one year from that 
date, and that by law and the operation of the ordinances 
of the city, their terms of office expired on the first Mon- 
day in April, 1879; that by virtue of an ordinance of the 
city of Jacksonville, approved February 8, 1878, (adopted 
in pursuance of the act of 1869,) regulating elections, and 
which ordinance was alleged to be still in force, an annual 
election was required to be held on the first Monday in 
April of each year, and the respective duties of the Mayor, 
Aldermen and Clerk, with regard to the calling and hold- 
ing of such election, were prescribed ; that the first Mon- 
day in April had elapsed and no election had been held, 
but the respondents had neglected and refused to call, ar- 
range for or hold such election, and still continued to hold, 
exercise and enjoy their several offices respectively. 

That the pretext under which the respondents seek to 
justify their failure to hold an election on the first Monday 
in April, and upon which they found their claim of title to the 
offices they hold, is the ordinance accepting the provisions of 
section four of the act approved March 3, 1879. 

That the Mayor and City Council had no power to ac- 
cept the provisions of section four of the act of 1879, but 
the same should have been submitted to the registered 
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voters, and the doings of the respondents in adopting the 
said ordinance and in the retention of their several offices, 
constitute a flagrant usurpation. 

Relators further aver and offer to prove that there were 
not 1,600 registered voters in Jacksonville at the date of 
said act, and therefore said city was not within the scope 
and operation of said act. 

The respondents appeared and moved to quash the writ 
on the following grounds: 

1. Because it does not appear from the writ that the re- 
lators have a clearly established legal right to the relief 
prayed for, or that the alleged duty required to be per- 
formed by the respondents is a clear and specific legal duty 
which ought to be performed by them. 

2. Because it is apparent upon the face of the writ, that 
the issue presented involves a determination of the right 
of the respondents to exercise the functions of the several 
offices respectively held by them. 

The motion to quash being overruled, the respondents 
made a return to the writ, which was in substance as fol- 
lows: 

Respondents admitted that they were elected to their re- 
spective offices at the time alleged in the writ, but denied 
that by law, or the operation of any ordinance then in 
force, their terms of office expired on the first Monday in 
April, 1879; they denied that the ordinance regulating 
elections, adopted September 8, 1878, had since been and 
still was in force ; they admitted that they had not called, ar- 
ranged for or held a general election on the first Monday in 
April, 1879, and denied that any law or ordinance, then in 
force, required them so to do. For further answer they al- 
leged that the city of Jacksonville had accepted the pro- 
visions of section four of the act of March 3, 1879, by an 
ordinance duly passed, and that thecouncil had lawful power 
and authority to accept such section ; they denied that the 
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city of Jacksonville did not contain 1,600 registered voters, 
and alleged that by the said act they were prohibited from 
calling, arranging for or holding any general election before 
the second Tuesday in December, 1879. 

The relators joined issue on the question as to whether 
or not there were 1,600 registered voters in the city at the 
date of the approval of the act, and demurred to the rest 
of the return. The grounds of their demurrer were, 

Because respondents admit that they were elected at the 
time alleged, and therefore by the general municipal law 
of the State, their term of office expired on the first Mon- 
day in April, 1879, as they could only continue in office 
“for one year from the date of their election.” 

3ecause no provision of the act of March 3, 1879, which 
is not repugnant to the Constitution, justified the failure 
of respondents to call an election. 

Because the City Council had no power to accept for the 
city the provisions of said section 4, and therefore the or- 
dinance of March 4, 1879, is void. 

Because no constitutional provisions of the act of March 
3, 1879, or of the ordinance of March 4, 1879, did or could 
operate to take away the power theretofore conferred upon 
the respondents to call and hold an election on the first 
Monday in April, 1879, or authorize them to postpone said 
election to the second Tuesday in December, 1879. 

After argument upon the demurrer, the relators with- 
drew their allegation that the city did not contain 1,600 
registered voters at the time stated, and rested their case 
upon the demurrer alone. 

The court sustained the demurrer and entered judgment 
against the respondents, and ordered a peremptory writ to 
issue. 

From this judgment the respondents appealed. 
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E. M. Cheney for Appellants. 


The first exception taken was to the decision of the Cir- 
cuit Judge overruling the respondents’ motion to quash the 
alternative writ. This motion was properly made. Ever- 
ett vs. People, 1 Caines, N. Y., 8; High on Ex. Remedies, 
tit. Mandamus, see. 521-522. 

First ground. The alternative writ does not show any 
certain, clear and specific legal right on the part of the 
relators, or any clear and specific legal duty on the part of the 
respondents. Fitch vs. McDairmaid, 26 Ark., 482; Ar- 
rington vs. Van Houton, 44 Ala., 284; Reading vs. Com- 
monwealth, 11 Penn. St., 196; Com. vs. Pittsburg, 34 Penn. 
St., 496; Draper vs. Noteware, 7 Cal., 276; Napier vs. Poe, 
12 Ga. 170; People ex rel. Stevens vs. Hayt, 66 N. Y., (21 
Sick.,) 606; People vs. Board of Police, 35 Barb., 535; Me- 
Dougal vs. Bell, 4 Cal., 177; State vs. Warren Co., 32 N. 
J. (L.,) 439. High Ex. Rem., tit. Mandamus, sec. 9; 
High Ex. Rem., tit. Mandamus, sec. 10. People vs. 
Mayor of Chicago. 51 IIl., 28; People vs. Mayor of Chi- 
cago, 1 Wend., 318; 2 Dillon, Municipal Corp., see. 665; 
U.S. vs. Bank of Alexandria, 1 Cranch, C. C.,7; People 
vs. Judges, 1 Doug., (Mich.,) 319; Williams vs. Judges, 27 
Mo., 225; State vs. Graves, 19 Md., 351; Smith vs. Chicago 
R., 67 Lll., 191; High Ex. Rem. tit. Mandamus, sec. 9 and 
note; State vs. Supervisors, 2 Chand., 250; 45 Vt., 7; 46 
Ill., 419; 51 D1, 28. 

The writ of Mandamus should not be allowed in cases 
involving numerous questions of law and of fact. (U.S. vs. 
Commissioners, 5 Wall., 563.) “And where substantial 
doubt exists as to the duty whose performance it is sought to 
coerce, or as to the right or power of the officer to perform 
the duty, the relief will be withheld.” High Ex. Rem., tit. 
Mandamus, sec. 32; Field on Corp., see. 502, Ed. 1877. 

“As a general rule mandamus will not be granted where 
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the right depends upon holding an act of the Legislature 
unconstitutional.” People vs. Stevens, 2 Abb., Pr., (N. S.,) 
348; Hall vs. Supervisors, 20 Cal., 591; Smyth vs. Tit- 
comb, 31 Me., 272. 

A very slight examination of the alternative writ in this 
case shows that it does not fulfil the conditions laid down 
by High, and sustained by all the adjudicated cases, for it 
does not show a clear legal right on one side and a clear 
clear legal duty on the other side. 

A direct issue, involving numerous questions of law and 
fact, is thus presented upon the face of the writ itself. 

If the issue presented by the pleadings isan issue which 
can properly be adjudicated in a mandamus proceeding, 
the court may decide the issue preliminary to granting or 
refusing a peremptory writ, but if the case is one not prop- 
erly within the scope of a proceeding of this nature the 
court should dismiss the alternative writ. 

The questions presented by the pleadings were : 

1. The right of the corporate authorities of the City of 
Jacksonville to exercise the rights, privileges and fran- 
chises granted by section 4 of the act of 1879. 

2. The validity of the respondents’ claim of title to the 
offices which they held. 

As neither of these questions could be adjudicated by 
proceedings in mandamus, even after return made, the right 
of the relators and the duty of the respondents could not be 
determined, and the consequent substantial doubt barred 
the granting of the writ. 

This case certainly involves numerous questions of law 
and of fact, and moreover, the alleged right of the relators 
depends upon holding an act of the Legislature unconstitu- 
tional, therefore the writ will not lie. 

Second ground. It is apparent on the face of the alterna- 
tive writ that the issue presented involves a determination 
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as to the title of the respondents to the offices held by 
them. 

*“* Where an office is already filled by an actual incum- 
bent, exercising the functions of the office de facto and un- 
der color of right, mandamus will not lie to determine the 
disputed question of the title, and whenever it is apparent 
on the face of the pleadings that the issue presented in- 
volves a determination as to the person entitled to exercise 
the functions of an office, the writ of mandamus will be 
withheld.” High on Ex. Rem., tit. Mandamus, secs. 49, 
50, 51, 53, 67, 77, 401, 73,52; 2 Dillon Municip. Corp., sec. 
674. 

“The right of a public officer to discharge the duties of 
his office cannot be inquired into collaterally, but only in a 
direct proceeding instituted for that purpose.” Johns vs. 
People, 25 Mich., 499; Eaton vs. Harris, 42 Ala., 491; 
Gumberts vs. Adams Ex. Co., 25 Ind., 181; State vs. 
Lewis, 22 La. Ann., 33; Cooper vs. Moore, 44 Wis., 386; 
Kaufman vs. Stone, 25 Ark., 336. 

Officer de facto. “ All that is required where there is an 
office to constitute a person an officer de facto is that he claims 
the office and is in possession of it, performing its duties under 
color of election or appointment, although such election or 
appointment be not valid. Buckman vs. Ruggles, 15 Mass., 
180; State vs. Carroll, 38 Conn., 449; Petersilia vs. Stone, 
119 Mass., 465; Com. vs. McCombs, 56 Penn. St., 436; 2 
Dillon Municip. Corp., section 668, 716; Winslow vs. Mose- 
ley, 35 Mo., 146; State vs. State Auditor, 34 Mo., 375; 
People vs. Bremen, 45 Barb., 457. 

“The title to office must be tested on quo warranto and 
cannot be questioned collaterally.” People vs. Fletcher, 2 
Seam., (Ill.) 487; People vs. Kis, 4 Cow., 382, note; Lewis 
vs. Oliver, 4 Abb. Pr. Rep., 121; St. Louis Co. Court vs. 
Sparks, 10 Mo., 167. 


Quo warranto is the proper remedy for usurpations of 
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municipal offices. Mandamus will not lie to try title to 
office. 2 Dillon Municip. Corp., sec. 680; Underwood vs. 
Wylie, 5 Ark., 248; Bonner vs. State, 7 Ga., 473; People 
vs. Stevens, 5 Hill, 615; People vs. Detroit, 18 Mich., 338. 
Brown vs. Turner, 70 N. C., 93; Denver vs. Hobart, 10 
Nev. 28; Meredith vs. Supervisors, 50 Cal., 433. 

The writ (in connection with the act of March 3, 1879, 
referred to therein) shows that there isno actual or construc- 
tive vacancy in the city offices, but that the respondents 
are the de facto officers of the city, claiming under color of 
right for a limited term, to-wit: until January 1, 1880; 
that the relators dispute their claim of title and claim the 
right to a new election to oust the respondents and refill at 
once the offices now filled by them. 

The reason given by the respondents for refusing to call 
an election, is because they themselves are entitled to continue 
in office. The question then directly presented is, are the 
respondents entitled to continue in office or not? 

The very act which the relators demand that the respon- 
dents shall be required to perform, would, if performed, 
oust the respondents from their offices. Whether they 
should be ousted or not depends upon whether their titleto 
their offices is valid or not, and therefore the validity of 
the respondents’ title to office is the first and the only ques- 
tion presented for decision. 

Upon the case presented by the pleadings, that is by the 
alternative writ, the alleged usurpation of offices by the re- 
spondents is the only issue to be determined, and the grant- 
ing of a peremptory writ would be in effect a determina- 
tion as to the respondents’ title to office, and a judgment of 
ouster against them. . 

The demurrer to the return alleges that no provision of 
the act of March 3, 1879, which is not repugnant to the 
Constitution, justified the failure of the respondents to call 
an election on the first Monday in April, 1879; that the 
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terms of office of the respondents expired on that day by 
virtue of the general municipal laws of the State applica- 
ble to the city of Jacksonville, and that section four of the 
act of March 3, 1879, had never been accepted by the city, 
because the city council held no power to accept it. 

The provision of the act of March 3, 1879, which changed 
the day of the annual election to December, 1879, and con- 
tinued the respondents in the offices then held by them un- 
til that date, are contained in clause four of section four of 
said act. 

The mode in which any city shall accept the provisions 
of section four of said act is prescribed in clause nine of 
said section. 

Two questions then, and two only, are raised by this de- 
murrer : 

1. Are the provisions of clause four of section four con- 
stitutional ? 

2. What is the proper construction to be placed upon 
clause nine of section four ? 

If mandamus cannot issue when the right of the relators 
depends upon holding an act of the Legislature unconstitu- 
tional, or upon a determination as to any title to office, then 
the first question need not be discussed, and the only ques- 
tion presented to the court by this demurrer is as to the 
validity of the acceptance of section four by the city coun- 
ceil of Jacksonville. This is simply a question of construc- 
tion. 

ACCEPTANCE OF Section 4.—The language of the ninth 
clause of section four is so plain that it can bear but one 
reasonable construction, and that is, that the city council, 
acting for the city, should accept and declare such accept- 
ance by ordinance. 

The act of declaring such acceptance by ordinance was 
the act of acceptance itself. 

Counsel for the relators claims that the word “ declare ” 
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is insufficient to delegate to the council the power to ac- 
cept, and that it simply authorized the council to “ publish 
or make known” the fact of an acceptance by the regis- 
tered voters. 

This claim is untenable for two reasons. 

1. Because there is nothing in the clause which either 
directly or indirectly authorized or seems to contemplate a 
popular election. 2. Because the phrase “ declare by ordi- 
nanee,” as here used, is amply sufficient to delegate the 
power of acceptance to the city council. 

The word “ declare ” is used in the same manner and for 
the same purpose in the Constitution of the United States, 
as follows: ‘ Congress shall have power to declare war.” 
(U. 8. Const., Art. 1, See. 8:) “Congress shall have power 
to declare the punishment of treason.” (U.S. Const., Art. 
3, Sec. 2.) 

If this court should entertain [the question of constitu- 
tionality, the appellants would offer the following authori- 
ties in support of the act of March 3, 1879: 

LEGISLATIVE ContRoL.—The power of the Legislature 
over municipal corporations, to create and to abolish them ; 
to change their boundaries; to alter or amend their char- 
ters, and to abridge or enlarge their powers, is absolute and 
without limitation, except when limited by constitutional 
restrictions. 1 Dillon Municip. Corp., Sec. 30, 36-40; 
Cooley Const. Lim., Secs. 190-3; Ibid., Secs. 235-36, note 
4, 

The Constitution of this State gives to the Legislature 
exclusive power to provide for the incorporation of cities 
and towns, and absolute control over them, subject only to 
two restrictions—/irst, that all laws for municipal corpora- 
tions shall be general and of uniform operation throughout 
the State; second, that the Legislature shall not create any 
office the term of which shall exceed four years. 

The Legislature also (with the restrictions heretofore re- 
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cited) had absolute power over the terms of office of muni- 
cipal officers, and the provision in this clause, extending 
the term of office until the date of the annual election pro- 
vided for in the same clause, was strictly within the scope 
of its authority. 1 Dillon Municip. Corp., 168; People 
vs. Merrill, 11 Wend., 563; Smith vs. New York, 37 N. 
Y., 518 ; Cooley Const. Lim., Sec. 276. 

Counsel for relators, in support of his position that the 
Legislature cannot extend the term of office of municipal 
officers, relies upon the case of Fowler vs. Bull, 46 N. Y., 
57. If this case is applicable to the case at bar, it is in di- 
rect conflict with all the authorities cited above, and is the 
only reported case which does conflict with them. It does 
not in reality, however, conflict, because the office in ques- 
tion in that case was a judicial office created by the Constitu- 
tion, the Legislature simply having power to fix the term 
of office, while in the case at bar the office is a municipal 
office created by and within the absolute control of the Legisla- 
ture. 

The case of People vs. Bachelor, (22 N. Y., 128,) which 
is directly in point, and which decides that the Legislature 
has power to extend the term of office of municipal officers 
by the repeal or modification of an act providing for the 
election of their successors, is expressly affirmed in the case 
of Fowler vs. Bull, showing that these two cases, applying 
to different classes of officers and different circumstances, do 
not conflict. 

It will also be observed that the case of Fowler vs. Bull 
expressly declares that the Legislature may change the day 
of election. 

But, by the act of March 3, 1879, the Legislature has 
neither created a new term of office, nor extended an old 
term. 

The act of 1869 and the ordinance based upon that act, 
provided that the municipal officers should hold their offices 
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for one year, and until their successors are elected and quali- 
fied. This meant, of course, elected according to law. 

The act of March 3, 1879, changed the day for the annual 
election from April to December, and forbid any annual 
election before December. There could, therefore, be no 
legal election before December. , 

Spectra or Loca Law.—Another constitutional objec- 
tion to section 4 has been made by counsel for the relators, 
this is that because the section is applicable only to a cer- 
tain class of cities, that is cities containing 1,600 registered 
voters, and because it is not applicable to a// such cities, but 
only to such as shall elect to accept its provisions, it is ob- 
noxious to the clauses of the Constitution which provide 
that “ the Legislature shall establish a uniform system of 
municipal government,” and that “all general laws shall be 
of uniform operation throughout the State.” 

Every law is general which includes in its provisions all 
persons or things of the same genus, and it is of uniform 
operation throughout the State, if it operates upon these 
persons or things equally in every locality. It isnot neces- . 
sary that all persons and things included in a general law 
should be placed precisely upon the same footing, without 
regard to differences in their character or capacities, pro- 
vided all of the same class or kind are treated alike. Nei- 
ther is it necessary thata general law granting franchises or 
privileges should be imperative; if all persons or bodies cor- 
porate of the same class within its provisions are placed 
upon the same footing, if they choose so to be placed, and 
al are given the right to choose, the law is general in its char- 
acter and of uniform operation. A system is “a scheme, 
having many parts connected together,” “ regular order or 
method.” Uniform means “ having the same form ; con- 
sistent with itself.” A “ uniform system of municipal gov- » 
ernment,” then, means simply one scheme of general appli- 
cation, connecting together many communities; arranging 
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a regular order or method for these communities, according 
to their grade or class, (including the grading and classifi- 
cation,) and giving to every community of the same grade 
or class the right to enjoy the same powers and privileges. 

It is argued with respect to section four of the law of 
1879, that if one city of 1,600 voters should accept the pro- 
vision of this section, and another of 1,600 voters should 
not, the municipal organization of these two cities of the 
same grade would not be the same, and therefore it is not 
a “ uniform system.” 

This argument ignores the distinction between a wniform 
system and uniform loeal organizations. The system as a 
whole—as a general scheme, is one thing, and the different 
parts of which it is composed are other things. The sys- 
tem adopted by the Legislature of Florida provides two 
forms of organization for all cities of a certain size, but 
leaves it optional with each city to choose which form it 
will adopt, and this right of choice is as much a part of the 
system as is the form ot organization that may be chosen. 
City of Chicago vs. People, 80 Ill., 496; Morford vs. Unger, 
8 Iowa, 82; Bank of Chenango vs. Brown, 26 N. Y., 467. 

Such, certainly, was not the intention of the framers of 
the Constitution, and therefore these provisions must be 
so construed as to avoid the mischiet which it was intended 
to cure, and to enforce the remedy. 

Legislature has power to decide when a general law can 
be made applicable. Nevada vs. Swift, 11 Nev.,128; State 
vs. Hitcheock, 1 Kansas, 178 ; 37 Ind., 163 ; 50 Mo., 317. 

A constitutional provision that requires all laws of a 
general nature to have uniform operation throughout the 
State, is complied with in a statute applicable to all cities 
of a certain class having less than 100,000 inhabitants, 
though, in fact, there be but one city in the State of that 
class. Walker vs. Potter, 18 Ohio, N. 8., 83; Bourland 
vs. Hildrett, 26 Cal., 162; Cooley Const. Lim., page 129; 
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Brooks vs. Hyde, 37 Cal., 366; McAunet vs. Mississippi 
R. R., 20 lowa, 338-348 ; Jackson vs. Shawl, 29 Cal., 267; 
Genlite vs. State, 29 Ind., 419 ; State vs. Parkinson, 5 Nev., 
15; Ensworth vs. Albin, 46 Mo., 460. 

As to when a general law can be made applicable : State vs. 
Squires, 26 Iowa, 340; Johnson vs. R. R. Co., 23 IIl., 202. 

Right to choose or acceptance of charter by cities. Affirma- 
tive legislation may in some cases be adopted, of which the 
parties interested are at liberty to avail themselves or not, 
at their option. (Cooley Const. Lim., 117-118.) “ Emi- 
nently proper that cities should be heard on the question 
of their incorporation.” Cooley Const. Lim., 118; Bull vs. 
Read, 13 Grat., 78; 23 Barb., 33. 

“Sec. 7. Which provides that the act shall take effect 
from and after its acceptance by the city council of Musca- 
tine, is not a delegation of its powers by the General 
Assembly, and so does not render the act invalid under the 
Constitution.” Morford vs. Unger, 8 Iowa, 82; 21 Me., 
58; 8 Penn. St., 391; 10 Penn. St., 214; 46 Me., 206; 17 
Mo., 521; 45 Mo., 458; 17 Cal., 23. 

A case precisely in point, (subject fully discussed,) is as 
follows: ‘“ The act authorizing the electors of an incorpo- 
rated village to determine which section of the general act 
for the incorporation of villages shall apply to these vil- 
lages, is valid and constitutional. It is not the delegation 
of legislative power, but a tender to these municipalities of 
such specified amendments to their respective charters as 
they may elect to accept.” Bank of Chenango vs. Brown, 
26 N. Y., 467. 

It is not unconstitutional to delegate to a single locality 
the power to decide whether it will be governed by a par- 
ticular charter. Cooley Const. Lim., 120. 


Finley ¢ Memminger on the same side. 
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The pretext on the part of the respondents for their mis- 
feasance and neglect of duty complained of, is “an act of 
the Legislature of Florida, approved March 3, 1879,” and 
a pretended ordinance of the City Council, pretended to 
have been approved March 4th, 1879, which said pretended 
ordinance by its title and the express provision of its text, 
assumes to “accept the provisions of section four” of the 
statute. 

The first subject of inquiry here is, is this ordinance valid ? 
The question of its validity is to be resolved by ascer- 
taining as to whether, by any valid statute of the State of 
Florida, the necessary legislative power was delegated by 
the Legislature of Florida to the City Council and Mayor 
of Jacksonville to pass and approve the provisions of this 
ordinance. There is no trace of such delegation of power 
in the acts of 1869 and 1871. If it existed at all it must 
have been conferred by the 9th clause of section 4 of the 
act of 1879, which reads as follows: 

“Any city now containing sixteen hundred or more reg- 
istered voters, which may elect to accept the provisions 
of this section, so far as the same may change in any man- 
ner its existing form of municipal organization and the 
election of its municipal officers, shall, before the date of 
its next annual election, as now provided by an ordinance 
of said city, declare such acceptance by ordinance duly 
passed according to law, whereupon such change shall take 
place on and after its first annual election thereafter, to be 
held on the second Tuesday in December, as hereinbefore 
provided.” « 

It is manifest from a mere liberal construction of the 
terms of this clause that it was the intention of the Leg- 
islature to submit to “any city containing sixteen hundred 
or more registered voters” the: option as to whether such 
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city will accept or reject the provisions of section 4. It 
was within the power of the Legislature to have enacted 
this statute and thus to have made it obligatory as an amend- 
ment to the general municipal law, without reference to 
the choice or election of the cities which it affected. But 
the power of election was conferred, and the section can 
only be made operative by an “acceptance” as provided. 

“Statutes creating municipal corporations or imposing 
liabilities on municipalities, or authorizing municipalities 
to incur debts or obligations, or to make improvements, 
may be referred to the popular vote of the districts imme- 
diately affected. In other words, the people of the district 
may decide whether they will accept the corporation or will as- 
sume the burdens. This doctrine may be considered the 
settled law of the whole country, and the same principle 
has frequently been applied in the case of other and similar 
local measures.” Sedg. Con. Construction, 1385; Bank of 
Rome vs. Rome, 18 N. Y., 38; Starin vs. Genoa, 23 N. 
Y., 439; Clark vs. Rochester, 28 N. Y., 605; Bank of Che- 
nango vs. Brown, 26 N. Y., 467; Corning vs. Green, 23 
Barbour, 33; Grant vs. Courter, 24 Barbour, 232; Robin- 
son vs. Bidwell, 22 Cal., 379; Hobart vs. Supervisors, 17 
Cal., 23; Williams vs. Cammack, 27 Miss., 209; Alcorn 
vs. Homer, 38 Miss., 652; Call vs. Chadbourne, 46 Maine, 
206 ; State vs. Wilcox, 45 Mo., 458 ; State vs. Scott,17 Mo., 
521; Smith vs. McCarthy, 56 Penn St., 414; San Antonio 
vs. Jones, 28 Texas, 19; Louisville, &c., R. R. vs. David- 
son, 1 Sneed, 637 ; State vs. O’Neil, 24 Wis., 149; Cotten 
vs. Leon county, 6 Fla., 610. 

How was such acceptance by the city intended to be 
effected? Was it intended that the ordinance making 
power of the city should exercise the specified power of 
election or choice? The word “ordinance” in the connec- 
tion “any city,” &c., shall, &c., declare such acceptance by 
ordinance, plainly implies some act of the City Council, to 
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be approved by the Mayor. But the act of “acceptance ” 
would be the exercise of legislative power, and as the City 
Council is a legislative body, clothed with special, and ex- 
tremely limited and closely circumscribed functious, any 
grant to it of such power must be in plain, direct and pos- 
itive terms, and any ambiguity of expression will suffice 
to defeat the presumption of such grant. 

“Any fair, reasonable doubt, concerning the existence 
of power is resolved by the courts against the corporation 
and the power is denied.” 1 Dillon’s Municipal Corpora- 
tions, see. 55. 

“All acts beyond the scope of the powers granted are 
void. Id. and note 1, p. 174; Opin. of Ch. Jus. Shaw, in 
Spalding vs. Lowell, 23 Pick., 71. 

“The authority conferred on these subordinate bodies is 
to be strictly construed and must be closely pursued.” Sed. 
on Con., p. 379. 

“The ordinance of a municipal corporation must con- 
form strictly to the statute giving power to pass the ordi- 
nance in question, or its proceedings will be void.  Ib., 
399; Cooley’s Gon. Lim., p. 191-192, and authorities 
cited. 

* And the general disposition of the courts in this coun- 
try has been to confine municipalities within the limits 
that a strict construction of the grants of power in their 
charters will assign to them. Cooley’s Com. Lin., p. 194-5 
and note 1. 

If it was intended by the act of 1879 to confer the legis- 
lative power on the council to accept the provisions of sec- 
tion 4, such intention must appear from the word “declare,” 
as employed. in the clause, “ declare such acceptance by 
ordinance,” in clause 9, section 4. 

Applying the rule of strict construction, we must first 
ascertain the legal sense of “declare.” Bouvier defines it, 
“ To publish, to make known.” Then when the Legislature 
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said that an ordinance should “ declare,” it clearly confer- 
red the power to “ publish, to make known,” and no other 
power. But such declaration must necessarily have been 
predicated upon the prior existence of something, or upon 
some event which had already transpired at the time of 
the adoption of the ordinance, otherwise it must ap- 
apply to some future event, which it clearly does not. It 
could not have had relation to any transaction pend- 
ing at the time of the proposed declaration, unless 
we conclude that the word “declare” was intended 
as the vehicle for the transmission of legislative power to 
the council ; in otherwords, that the Legislature of the 
State, in the solemn form of a statute, invested the City 
Council with a grant of legislative power of momentous 
consequence to the city, by authorizing an ordinance to“ de- 
clare.” If such had been the intention, would not the stat- 
ute have omitted “declare” and simply provided that 
“any city might accept by ordinance the provisions of 
section 4.” Yet it is upon this construction, and this 
alone, that the City Council has assumed, in behalf of the 
city, to accept the provisions of section 4. 

The necessary conclusion then is, that when the statute 
said “declare” (to publish, to make known,) it did not 
empower the City Council to pass the ordinance of March 
4,1879. But until there is an “acceptance,” the 4th sec- 
tion cannot become operative. “Any city now containing 
sixteen hundred or more registered voters, which may elect 
to accept,” &c., says the statute. “ Elect” imports the ex- 
preision of the will of the municipality, and there can be no 
“acceptance ” until such choice or election. If this power 
is not in the City Council, where does it reside? ‘There is 
only one other department of the municipality capable of 
exercising the functions of choice—the registered voters, in 
the ordinary way, by election. The word “City ” necessa- 
rially implies the whole body politic, official and unofii- 
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cial, and when an election is provided for, in general terms, 
the qualified voters are always intended. The words 
which qualify “City,” to-wit: “containing sixteen hun- 
dred or more registered voters,” expressive as they are of 
numbers, seem to indicate clearly the registered voters as 
the body to whom'the power of choice was delegated. And 
this view is further emphasized when we consider that 
every clause of the 4th section must materially affect the 
citizen in his rights, his property and his privileges. 

Thenastheordinanceof March 4,1879, is void,and nochoice 
has been made by the registered voters at an election, there 
has been no “ acceptance ” of section 4, and it is not: now 
operative. It follows that the general municipal laws of 
1869 and 1871 have not been amended, and the same are 
still of binding force upon the city of Jacksonville, and 
constitute its charter. Then the ordinance of September 7, 
1878, is still in operation, and respondents, in having neg- 
lected and refused to discharge the duties it charges upon 
them, are liable to the process prayed. 

But we maintain further, that if there had been a regu- 
lar and lawful “ acceptance ” of section 4 of act 1879, there 
could be no justification for respondents. The authority of 
clause 4, of section 4, of act 1879, has been invoked to sus- 
tain them in the usurpation of a term of office for them- 
selvesand theirassociatesinthe city government. Thepart of 
that clause which is specially relied on reads: ‘“ The term 
of all Aldermen and municipal officers, provided for in this 
section, of all cities which shall accept the provisions of 
this section, now in office, which shall expire before the 
first day of January next, to-wit: the first day of January, 
1880, is hereby extended to that date,” &c. 

This is an attempt on the part of the Legislature to elect 
municipal officers for the city of Jacksonville for a term 
commencing on April 7, 1879, (when the term for which 
the present incumbents were elected would have expired,) 
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and ending January 1, 1880. The transparent artifice of 
phraseology by which the election of officers for a new term 
is sought to be disguised under the pretense of extending the 
old term is impotent for any purpose of deception. The 
respondents ‘were elected for aterm which expired April 7th, 
and it is pretended that their terms of office acquired by a 
lawful election were extended by the State. This clause is 
unconstitutional and void. 

It will not be denied that although the powers of a 
State Legislaturemay becommensurate to those of the British 
Parliament, they are restrained by the express limitations of 
the Constitution. Sedgwick on Construction, p. 441, 442; 
Cooley’s Constitutional Limitations, p. 86, 87, 88, 89; People 
ex rel. vs. Bull, 46 N. Y., 57. 

The Constitution, article 4, section 27, provides : 

“The Legislature shall provide for the election by the 
people or appointment by the Governor of all State, 
county or municipal officers not otherwise provided for by 
the Constitution.” 

What class of officers is here alluded to by the phrase 
“not otherwise provided for by this Constitution?” The 
Governor and Cabinet and all State officers, the Sheriff, 
County Judge and all county officers are clearly “ provided 
for.” Then the clause does not comprehend them. But 
there is no mention whatever in the Constitution of Mayor, 
Aldermen, Marshal, etc. Hence they are not “ provided 
for.” Then the clause has direct reference to them. It 
requires that laws be made in respect to them, but limits 
the Legislature in making such laws by the restriction 
that all such Mayors, &c., shall be elected by the people or 
appointed by the Governor, and that the laws shall so pro- 
vide. If then the Legislature is required to make laws 
vesting inthe people the power of election or in the Governor 
the power of appointment, it is necessarily restrained from 
electing or appointing these officers. This power having 
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been bestowed by the Constitution elsewhere, the attempt 
on the part of the Legislature to exercise it is wltra vires 
and void. This being the state of the law when it is made 
known to the court in a proper judicial proceeding that the 
respondents have usurped the offices, whose dignities, priv- 
ileges and emoluments they enjoy, in derogation of the 
Constitution and disregard of the rights of the people—the 
remedy prayed will scarcely be denied. 

The gravamen of complaint is the utter neglect and re- 
fusal of respondents to perform the manifest duties charged 
upon them by statute and by ordinance to make the neces- 
sary arrangements for calling and holding an election on 
the “ charter day,” which has elapsed, and that they, avail- 
ing themselves of their neglect of duty, now continue in 
possession of their several offices of their own wrong. The 
remedy is evidently to compel them to the performance of 
the duties so disregarded and refused to be performed. For 
this purpose mandamus is the proper process. 

The doctrine is thus stated in High on Extraordinary 
Remedies, section 324: “ Mandamus has been fitly termed 
the spur by which municipal officers are moved to the per- 
formance of their duty, and it may be affirmed as a general 
rule, sanctioned by the best authorities, but when a plain 
und imperative duty is specified, imposed by law upon the 
officers of a municipal corporation, so that in its perform- 
ance they act merely in a ministerial capacity, without be- 
ing called upon to exercise their own judgment as to 
whether the duty shall or shall not be performed, manda- 
mus is the only adequate remedy to set them in motion 
and the writ is freely granted in such cases, the ordinary 
remedies at law being unavailing.” 

“And where it is made the duty of a Town or City Coun- 
cil to elect certain municipal officers, and they refuse or 
neglect to do their duty in that respect, mandamus is the 
proper remedy.” Moses on Mandamus, p. 128 ; Regina vs. 
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Bradford, 4 Eng. L. & Eq. Rep., 193 ; 2 Cowan, p. 485; 3 
Cowan, 358; People vs. Collins, 7 Johnson, 549. 

We concede that by the general rule of the American 
municipal law, officers hold over beyond the prescribed 
term of their office until their successors are qualified, but 
the rule does not apply in the case of default or neglect of 
such officers to make provision, as required by law, for the 
election of their successors, nor can they avail themselves 
of the rule as against the people. The rule is thus stated : 
“As against the public the officers cannot founda solid 
title or right to hold over upon their own neglect of duty. 
Therefore when the charter made it the express duty of 
Trustees in office to give notice of and themselves to hold the 
annual election, it was held that if they omitted to discharge 
this duty, though inadvertently, in consequence of which 
omission there was and could be no election, that they were 
not entitled to hold over, although by the charter it was 
provided that they should continue in office until a new 
election should be made and their successors qualify.” 1 
Dillon’s Municipal Corporations, secs. 159, 160 ; People vs. 
Bartlett, 6 Wend., 222, 422; People vs. Stevens, 5 Hill, 
616; People vs. Runkle, 9 Johnson, Rep. 147; Trustees vs. 
Hill, 7 Cowan, 23; People vs. Bartlett,6 Wend., 422; Hin- 
ton vs Lindsay, 20 Ga., 746. 

The fact that the charter day for election has elapsed, so 
far from preventing the application of the remedy, is the 
most imperative reason for the issue of process. 

“So in this country it has been held that an election of 
municipal officers may be held after the charter day, and that 
a mandamus may be granted to compel the proper officers 
to give notice thereof.” 2 Dillon’s Municip. Corp., 675 ; 
Tap. on Mandamus, p. 165. 

Any number of citizens of the municipality may become 
relatorsin an application of this nature. 

“The writ will be in the name of the State on the rela- 











262 SUPREME COURT. 








McConihe, Mayor, v. Ex rel. McMurray—Opinion of Court. 








tion of a voter to compel a Municipal Council to hold a spe- 
cial election.” 2 Dillon Municip. Cor., sec. 675 ; State vs, 
Rahway, 33 N. J. Law, 410; Moses on Mandamus, p. 198, 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a proceeding by mandamus. The relators are 
registered voters and actual residents of the city of Jack- 
sonville. Without narrating at length all of the allega- 
tions contained in the alternative writ, it is sufficient to say 
that a failure upon the part of the mayor and aldermen of 
the city to call an election for their successors in office in 
accordance with an ordinance of the city regulating the 
subject, is alleged. 

It is unquestionably true that if the ordinance claimed 
to be in force is operative that the respondents have failed 
to perform their duty in the matter asalleged. They how- 
ever allege that the ordinance providing for an election of 
their successors at the time stated is not in force, having 
been repealed, as they say, by subsequent legislative action 
aftecting the corporation of the city in such manner that it 
is in no wise their duty to call such an election. 

The city of Jacksonville, it is not denied, was a corpora- 
tion under and by virtue of the “act to provide for the in- 
corporation of cities and towns, and to establish a uniform 
system of municipal government in this State,” approved 
February 4, 1869. Nor is it denied, if that act is now in 
force as to the city of Jacksonville, that the ordinance di- 
recting the election to be held was the ordinance controll- 
ing that subject, or that it was the duty of the officers of 
the corporation to call the election, which it is the purpose 
of the relators here to compel them to call. The defence 
relied upon principally arises out of the act approved March 
4, 1879, being an act to amend the act of February 4, 
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1869, and the acts amendatory thereof, “ and to further pro- 
vide for the organization and government of cities.” 

Section 4 of the act of 1879 provided “that all cities 
organized under the act approved February 4, 1869, which 
now have or may at any time hereafter have sixteen hun- 
dred or more registered voters, may have powers and exer- 
cise any or all of the special rights, powers and privileges 
in this section hereinafter granted, in addition to the gen- 
eral powers and privileges granted under the said act ap- 
proved February 4, 1869, as aforesaid, and the several acts 
amendatory thereof, so far as they are consistent herewith.” 
The special rights, privileges and powers granted thereafter 
in this section were, to some extent, organic in their char- 
acter, and, tosome extent, they appertained to such mat- 
ters as are usually regulated by ordinances of the city 
under a grant of general powers. 

The 9th subdivision of the 4th section of the act of 1879 
provided that any city now containing sixteen hundred or 
more registered voters which may elect to accept the pro- 
visions of this section, so far as the same may change in 
any manner its existing form of municipal organization, 
and the election of its municipal officers, shall, before the date 
of its first annual election as now provided by any ordinance 
of said city, declare such acceptance by ordinance duly passed 
according to law, whereupon such change shall take effect on 
and after its first annual election thereafter to be held on the 
second Tuesday in December, as hereinbefore provided. It was 
thereinbefore provided that the regular annual election 
should be had on the second Tuesday in December. 

If the act of 1879 is not in conflict with the Constitu- 
tion, postponing as it does the annual election until Decem- 
ber, then a failure of the mayor and aldermen to call an 
election until that time is justified by the law. If, on the 
other hand, the power of the Legislature is so limited as to 
render this postponement in conflict with the Constitution. 
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and the ordinance adopted under the legislation of 1869 is 
in force, then they have violated the law in the failure to 
call an election; and if the right exists in the relators to 
compel them to call an election and a mandamus is a rem- 
edy appropriate to that end, they can and should be held 
to the performance of the duty. We first examine the con- 
stitutional questions, postponing the consideration of such 
other questions as we think involved to the determination 
of this, the most important matter connected with the 
cause. 

The Constitution of this State provides (Art. IV., Sec. 
17,) “that the Legislature shall not pass special or local 
laws in any of the following enumerated cases,” * * * 
“ regulating county, township and municipal business ; reg- 
ulating the election of county, township and municipal offi- 
cers.” “In all cases enumerated in the preceding section, 
and in all other cases where a general law can be made ap- 
plicable, all laws shall be general and of unitorm operation 
throughout the State.” (Art. IV., Sec. 18.) “The Legis- 
lature shall establish a uniform system of county, township 
and municipal government.” (Sec. 21, Art. IV.) 

The amendatory act here changes in many very import- 
ant respects the organic law of cities having, or which may 
have at any time thereafter, sixteen hundred or more 
registered voters. These modifications were not to operate, 
however, unless the city accepted them before the date of 
its next annual election. 

Under the act of 1869 municipal corporations were clas- 
sified into cities and towns, the city to contain three hun- 
dred registered voters, the town less than that number. 
Their powers were different, not, however, to any great ex- 
tent, the difference being principally in the matter of au- 
thority to issue bonds ; the city having such power, while 
the town did not. Under the act of 1879 a new class, that 
is cities having sixteen hundred or more registered voters, 
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was created, and the powers conferred on this class were 
different from those conferred on the other two. It is thus 
apparent that the Legislature authorized by its action in 
these two statutes, first, a municipal corporation known as 
a city, to contain at least three hundred voters; second, a 
municipal corporation, known as a town, to contain less 
than three hundred voters; and third, cities contain- 
ing sixteen hundred or more registered voters, and that 
each class had different powers. It is also apparent 
that the existence of any municipal corporation of the 
third class depended, first, upon its being being before that 
time incorporated as_a city; second, that it contained 1,600 
or more registered voters; third, that it accepted the mod- 
ifications proposed in its organic law by the act of 1879; 
and fourth, that it declared this acceptance before its first 
annual election as then fixed by ordinance. As to the first 
and second classifications, the Legislature has fixed their 
powers and duties. The power of each municipal subdi- 
vision is thesame. It is uniform. Each city has the same 
power. Each town has like authority, and each city and 
town is controlled in the exercise of its subordinate legis- 
lative discretion by like limitations, as well as by like 
grants of power. Under the act of 1879 each town retains 
the government it had before, but it is left discretionary 
with each city having 1,600 registered voters to retain its 
government under the act of 1869, or to accept the new 
government provided by the act of 1879, and all cities with 
a registered vote below 1,600 are held to the government of 
1869. 

We have stated the limitations and provisions: of the 
Constitution. It cannot be doubted that the act of 1879 is 
an act “regulating municipal business.” (Sec. 16, Art. 
IV.) Nor can it be doubted that such an act must be a 
general law of uniform operation throughout the State, 


(Sec. 18, Art. IV.,) as well as such a law as conforms to the 
17R 
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mandate to the Legislature that it “shall establish a uni- 
form system of municipal government.” (Sec. 21, Art. 
IV.) Is this a general law of uniform operation, and is it 
consistent with a uniform system of municipal govern- 
ment? 

We have been unable to find the exact counterpart of 
our Constitution in respect to these matters in the organic 
law of any other State. The word uniform, however, is of 
very frequent occurrence in constitutional limitations upon 
the power of taxation. A reference to these decisions is 
not deemed improper. 

The Constitution of Arkansas provided that “ laws shall 
be passed, taxing by a uniform rule all moneys,” &c. The 
Supreme Court of that State says “taxing by a uniform 
rule means by one and the same unvarying standard.” 

The Constitution of California provided “that taxation 
shall be equal and uniform.” In speaking of the power of 
the Legislature under this clause the Supreme Court of that 
State says, “it cannot discriminate between persons, or 
grant an indulgence to one which it does not grant to an- 
other standing in the same relation.” (35 Cal., 616.) 

The Constitution of Louisiana provided “that taxation 
shall be equal and uniform throughout the State.” The 
Supreme Court of that State held that it would preclude 
a discrimination as between those carrying on the same 
business, but permitted like taxation upon all persons in 
the same trade or calling. These decisions are at least sug- 
gestive of a proper definition of the term “ uniform ” here. 

There are, however, express decisions covering the defi- 
nition of the terms “ general law of uniform operation,” as 
they occur in our Constitution. 

Art. ITI., See. 30, of the Constitution of Iowa, (1857,) 
provides that “ the General Assembly shall not pass local 
or special laws for the incorporation of cities and towns,” 
and that “all laws of a general nature shall have a uniform 
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operation.” Under the statutes of Iowa municipal corpo- 
rations were divided into three classes: Cities of the first 
and second class and towns. Each class had different pow- 
ers and privileges. In speaking of the matter of uniform- 
ity in the operation of the statutes creating them, the Su- 
preme Court of that State says (20 Iowa, 342): “These 
laws are general and uniform, not because they operate 
upon every person in the State, for they do not, but be- 
cause every person who is brought within the relations and 
circumstances provided for is affected by the law. They 
are general and uniform in their operation upon all persons 
in the like situation, and the fact of their being general and 
uniform is not affected by the number of persons within 
‘the scope of their operation.” It cannot be doubted that 
the act of 1879 is an act regulating municipal business, 
(84 [l., 590,) and that such a law must be general and of 
nniform operation. The Constitution of Illinois had a 
similar limitation. Of this limitation the Supreme Court 
of that State says, (83 Ill., 590; 82 Ill, 473,) “it is not 
admissible, either by the letter or the spirit of the Consti- 
stitution, that dissimilarity in character of organization or 
powers in municipalities of the same class or grade shall 
be created or perpetuated by enactments of the General 
Assembly,” and that “ it is the substance and not the mere 
form given to the enactment which must determine its con- 
stitutionality.” 

In the case of Smith vs. the Judge of the Twelfth Judi- 
eial District, (17 Cal., 554,) the Supreme Court of that State 
had occasion to construe a like clause in the Constitution. 
That court held that a general law of uniform operation 
was such a law as bore equally in its burdens and benefits 
upon persons standing in the same category. 

Our attention has been called to the case of Walker vs. 
Potter, 18 Ohio, 88. There the court held an act which 
was applicable to only particular cities of the first class a 
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general law of uniform operation throughout the State. 
The act was clearly a local act, as it was applicable to but 
one city of the first class, (31 Ohio, 608,) and if it involved 
a grant of corporate powers, (which the act of 1879, con- 
sidered in reference to the city of Jacksonville, certainly 
does here,) it was, according to the subsequent decisions in 
that State, unconstitutional. (31 Ohio,608.) But, however 
this may be, the views of the court in that case are not 
given. The conclusion is simply stated through a per ev- 
riam. It is in conflict with the better considered decisions 
in the other States, and we do not doubt the act in question 
in that case was not a general law of uniform operation 
throughout the State? In view of these authorities, is the 
act of 1879 a general law of uniform operation through- 
out the State. Did the act create a class of municipal cor- 
porations of sixteeen hundred registered voters or more, 
we do not doubt that it would be a general law of uniform 
operation, but such is not the case. The local option au- 
thorized makes it a matter of discretion with all cities 
containing sixteen hundred registered voters or more 
to remain in the class of cities containing 300 voters, with 
a municipal government prescribed for that class, or to be 
embraced in the class of cities containing 1600 or more 
registered voters under another and different municipal 
government for that class. In the event all the cities with 
1600 or more registered voters should accept this act as 
the law of their organization, the law might, in fact, have 
a uniform operation. That uniform operation, however, 
would be the result of chance and not of the operation of 
a fixed rule prescribed by the Legislature, while the Con- 
stitution contemplates no such contingency. The govern- 
ment in each class must be the same, and such must be the 
result of the action of the Legislature, independent of the 
contingency of local discretion or option in the premises. 
The Legislature must itself, independent of acceptance by 
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such cities, so frame its enactment that (as expressed by the 
Supreme Court of [llinois,) there shall not be dissimilarity 
in character of organization or powers in municipalities of 
the same class. So much, therefore, of the act of 1879 as 
authorizes a new class of cities, with additional powers in 
such cities, we think unconstitutional. 

In view of this conclusion, based upon a consideration of 
sections 17 and 18 of Article IV. of the Constitution, it is 
not absolutely necessary that we should define section 21 of 
the same article, but its construction is involved in the case 
and we think it proper. “The Legislature shall establish 
a uniform system of municipal government.” There is lit- 
tle difficulty in determining the signification of the word 
“system” in this connection. Its general signification is 
plan, arrangement, method, and when used in reference to 
municipal government, it means simply rules and regula- 
tions for the organization and government of municipal 
corporations. Substituting this definition for the word as 
used in the Constitution, the mandate to the Legislature is 
that it shall establish uniform rules and regulations for the 
government of municipal corporations. 

It only remains to determine in this connection the sig- 
nification of the word “ uniform.” It is unnecessary, to re- 
peat here what has been said in regard to its signification 
when used with reference to the operation of laws through- 
out the State. The term “system” indicating the plan 
and method of government embracing the rules and regu- 
lations operative in such plan and method, we cannot see 
that the word “ uniform ” in this connection has any other 
or different meaning than we have given to it when con- 
sidered in reference to the “operation” of a law. In 
other words, that a system of municipal government in 
which cities of the same class may have dissimilarity in 
character of organization as well as different powers, is not 
a uniform system within the meaning of the Constitution. 
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Uniformity indicates consistency, resemblance, sameness, a 
conformity toone pattern. TheConstitution does not prohibit 
a classification of municipal corporations, but it does require 
that all municipal corporations of the same class shall possess 
the same powers and be subject to the same restrictions. 
In this resemblance, in this sameness, in this conformity of 
each class to one pattern, consists the uniformity of the 
system, and this is essential to constitute a uniform system. 
This act does not thus necessarily operate, and for this rea- 
son and to this extent it is in conflict with organic law. So 
much of it as authorizes an election in December is inoper- 
ative, and the rule controlling the matter of election is that 
prescribed by the ordinance of the city adopted under the 
act of 1869 and the amendments thereof. The duty of the 
officers of the corporation was therefore to call an election 
tor their successors in office. 

The remaining grounds upon which a mandamus was 
resisted, concern the right of the relators as well as the 
remedy involved. The right of the relators here depends 
upon the constitutionality of the act of 1879, and for this rea- 
son it is insisted a mandamus will not be granted in this 
ease. Several cases are called to our attention in this con- 
nectiqn, among others the case of Smyth vs. Titcomb, 31 
Me., 285. In that case the court held, not that it would 
not determine such question when properly presented, but 
that it did not lie with the respondent, a Collector of Taxes, 
to make the objection under the circumstances of that ease, 
and this conclusion was based upon views of public policy 
in the matter of the collection and disbursement of revenue. 
(High Ex. Rem., sec. 143.) The other cases cited we have 
been unable to examine. Where action by a ministerial 
officer is sought to be compelled, he cannot set up that the 
acts of de facto officers concerning third parties are void for 
want of power in such officer. (7 John., 549.) This we 
understand ‘to be the rule in New York. These cases, how- 
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ever, differ materially from this. Where the question of 
the constitutionality of an act is presented in a proceed- 
ing of the character now before the court, the courts do 
not hesitate to examine and pass upon the question. (31 
Ohio, 592; 29 Maryland, 521; 1 Kansas, 178; 9 Nevada, 
217.) We cannot see that there is anything in this objec- 
tion. Nor is there anything in the position that this pro- 
ceeding involves a determination of the right of the respon- 
dents to their offices. No judgment of ouster is sought. On 
the contrary, they are treated as de facto officers who have 
failed to perform a ministerial duty. They are treat- 
ed as officers now discharging the duties of their 
offices, and mandamus is the proper remedy by which 
to enforce the performance of their duty when it is as- 
certained. This,and this alone, is the method by which to 
compel the respondents to call an election. Nor can we 
see, as is intimated, that the right of the relators to insti- 
tute this proceeding is doubtful. The relators here are mu- 
nicipal corporators. The interest is common to all of the 
corporators. The relief sought is not the protection of a 
private right or interest. The question is one of public 
right and a duty, the discharge of which is sought to be en- 
forced, is a public duty affecting alike all the people in the 
city. In such a case the State of Florida is regarded as the 
real party and the relators need only show that they are 
corporators and as such interested generally in the execu- 
tion of the law. 19 Wend., 56; 57 IIl., 307; 1 Cow., 23; 
1 Chitty, 700; 2 Strange 1,123 ; 1 T. R., 146; 48 TIl., 233 ; 
3 Ind., 452; 87 N. Y., 8344; 7 lowa.,186. There are some 
authorities to the contrary, but the rule as we announce 
it is the now generally accepted law. High Ex. Rem., sec, 
431. 

Nor is it any objection that the precise date at which the 
election was to be held has passed. 4 East, 142 ; 29 Mary- 
land, 523. 
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Such a doctrine would practically abolish the remedy 
by mandamus in such cases. The writ does not lie before, 
but only after default in the performance of a ministerial 
duty, (Tap. Man., 290, 8 A. and E., 911,) and if it be a 
good defense to allege that the time fixed for its peform- 
ance has passed, it is evident that the very ground upon 
which you must base your application for the writ becomes 
a sufficient reply to the alternative writ when granted. 

Thus disposing of all the questions involved in this con- 
troversy, the result is that the judgment awarding the per- 
emptory writ is affirmed, and the case is remanded with 
directions to the Circuit Court to issue the peremptory 
writ. 

[The act of 1879 was approved March 4th, instead of March 3d, as 
stated in the statement of the case and briefs.—REPORTER. ] 





Norman WepsstER, APPELLANT, Vs. WILLIAM B. Barnett, 
APPELLEE. 


1. A bill of exceptions appearing in the record to have been signed 
after the expiration of the term at which the trial was had, and no 
order extending the time therefor having been made during the 
term, will not be considered. 

2. A suit against the maker and indorser of a promissory note cannot 
be maintained, there being no joint liability, their contracts being 
several and their liability depending upon different contingencies. 

. Incase a judgment is entered in a joint suit against a maker and 
indorser without their consent, and this appears of record, it is 
error for which judgment will be reversed. 


av) 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 
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Ist. “The duty of the holder of negotiable paper is to 
give notice of any refusal to accept or pay to all antecedent 
parties. Notice must be given even to one who has knowl- 
edge.” Parson’s Mercantile Law, page 111. 

2d. “If the parties live in the same town, notice must be 
given so that the party to whom it is sent may receive the 
notice in the course of the day next after in which the 
party sending has knowledge of its facts.” Ib., p. 114. 

3d. “If the parties do not live in the same town, réason- 
able notice is required.” Ib., p. 115 and notes; Williams 
vs. Smith, 2 B. & Ald., 496; Wright vs. Shawcross, 2 B. & 
Ald., 501; Geil vs. Johnson, M. & Mack., 61; Hawks vs. 
Salter, 4 Bing., 715; Howard vs. Jones, 1 Hill, 263; 
Whitenell vs. Johnson, 17 Mass., 449; Parsons on Notes 
and Bills, Chap. 12, Sec. 6, commencing on page 506, and 
notes and citations at bottom of page. 

4th. “If the letter be properly put into post-office, * * 
the post-marks are strong evidence that the letter was 
mailed at the very time these marks indicate,” &c. Par- 
sons Mercantile Law, 118; Parsons on Notes and Bills, 
Chap. 12, p. 485; Crawford vs. Branch Bank, 7 Ala., 205 ; 
Stockton vs. Collins, 9 Carr., 653 ; Abbey vs. Lill, 5 Bing., 
299. 

5th. “It is well settled that when facts are ascertained, 
the question of due diligence is a question of law.” 1 Peters, 
583, Bank of Columbia vs. Lawrence. 

6th. ‘* Reasonable notice is a compound of law and facts, 
but when the facts are clearly ascertained it becomes a 
question of law, and is to be determined by the courts.” 
Whittaker vs. Morrison, 1 Fla. Rep., 25; see also 23 Wen- 
dell, 622; 7 Cow., 705; 3 Kent. Com., commencing page 
105 ; 1 Parsons on Notes and Bills, 507-508 and notes, and 
citations at bottom of page. 
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7th. “There is no presumption of notice, and the plain- 
tiff must prove that it was given and was sufficient.” 
Parsons Mere. Law, 115; Parsons on Notes and Bills, I 
Vol., p. 516. 

8th. “ What constitutes waiver of notice by endorser.” 
Whittaker vs. Morrison, 1 Fla. Rep., 25. 

9th. “ Principal and endorser cannot be sued jointly, 
either at common law or by statutes of Florida, for the 
reason that the principal and each endorser makes a new 
and separate contract and are not jointly bound, and could 
only be made so by express statute.” 3 Kent’s Com., 105; 
Spann vs. Baltzell, 1 Fla Rep., 301; 1 Chitty’s Pleadings, 
43. 

10th. “If the court is satisfied of its want of jurisdic- 
tion, for want of proper parties before it, or if the subject 
matter is not within its jurisdiction on the case not made 
by the pleadings, is not fit for the interposition of its au- 
thority, it will dismiss the suit of its own motion at any 
stage of the proceedings.” 1 Sumner C. Ct. Rep., 580- 
581-85 ; 15 Fla. Rep., 689, Mattair vs. Payne, et al. 


Jno. T. Walker for Appellee. 


1. There is nothing in the record to show what was the 
evidence or the rulings, or the instructions of the court be- 
low at the trial. The papers copied therein and purport- 
ing to be bills of exceptions cannot be so treated, because 
neither of the said papers was made up and signed accord- 
ing to the Rules. Rules of the Cireuit Court, Art. 18. 

2. If these papers can be treated as bills of exceptions, 
it does not clearly appear that they contain all the evidence 
at the trial. After setting up the testimony of Webster, 
it is recited, “and the said parties offering no further testi- 
mony.” 

3. It does not appear that the appellant excepted in the 
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court below to the rulings of the court. The paper pur- 
porting to be a bill of exceptions says “ the defendant did 
then and there object,’ but non constat that he excepted. 

4, The objection for a misjoinder of parties cannot be 
raised for the first time in this court. 

5. The first appeal mentioned in the record was dismiss- 
ed out of the court at the last term thereof. 

6. The point that the court had no jurisdiction of the case 
as made, has not seemed to me, with deference to my learned 
opponent, worthy of serious consideration. 

As to the appearance in the record of two several judg- 
ments against the defendant, it is submitted, Ist. that there 
is no assignment of error on that ground; 2d. that if, not 
being specially assigned, it can or will be considered that 
it is error, without injury to the appellant Webster; 3d. 
that it is a mere irregularity, which, if it had been brought 
to the attention of the court, would have been rectified 
without inconvenience or expense; 4th. that the judgment 
upon the verdict vs. Webster could have been amended in 
the court below, the other defendant, Blew, having made 
default, and, if necessary, the court will so amend the 
judgment here or order it to be amended in the court be- 
low. Although there are several judgments, there can be 
but one satisfaction. Wood vs. Bank of Ga., 1 Fla., 381. 


Tue Curer Justice delivered the opinion of the court. 


Barnett sued Blew & Webster in assumpsit upon a note 
for $500, executed by Blew, payable to the order of Web- 
ster and by him endorsed to Barnett. Due service was had 
upon both defendants, and default was entered as: against 
Blew for want of appearance and plea. Webster appeared 
and pleaded only that he did not have due notice of the 
dishonor or non-payment of the note, upon which issue was 
joined and the jury rendered a verdict for the plaintiff and 
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assessed the damages at $523.33. The term closed 29th 
June, 1878. 

At the succeeding term of the court, (December, 1878,) 
the plaintiff moved the court that judgment be entered 
nune pro tunc, the clerk having inadvertently neglected to 
enter the judgment in the minutes at the trial term, and 
that it be entered as of the date of the verdict June 6th. 
In answer to this motion the defendant Webster interposed 
in writing, by way of showing cause why the motion for 
judgment should not be granted, “that judgment should 
not be entered up but should be indefinitely delayed on the 
grounds that the court had no jurisdiction of the case as 
made, the maker and indorser of a promissory note not 
being capable of being joined in the same suit under the 
practice of the courts of Florida, and therefore the verdict 
in said cause is a nullity ; and for other good and sufficient 
reasons as appear of record.” 

The motion to enter up judgment was granted by the 
court, to whiclr action the detendant’s (Webster’s) attorney 
excepted, as appears by the attestations of the judge upon 
the granting of the order for entering judgment nwne pro 
tune. 

The judgment was accordingly entered against the de- 
fendant, Norman Webster, only, for the amount of the ver- 
dict. No final judgment was entered against the defend- 
ant Blew, nor was any attention paid to him as a party to 
the suit, and no reference is made to him by either party 
in the proceedings subsequently to the entry of his default, 
(his name being rarely mentioned even in the entitling of 
the papers) except in the objections filed to the entry of 
tinal judgment nune pro tune as above stated. 

Ths defendant Webster appeals from the final judgment 
against him and assigns the following grounds for reversal 
of the judgment : 
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1. That the court erred in his rulings as to the sufficiency 
of notice of the non-payment and protest of the note. 

2. In overruling Webster’s motion for a new trial upon 
the various grounds stated in his motion relating to the 
proceedings at the trial of the cause. 

8. That the court erred in granting plaintiffs motion for 
judgment, the court having no jurisdiction of the case as 
made, the maker and indorser of the note not being prop- 
erly joined as defendants, and that the verdict was there- 
fore a nullity, and for other sufficient reasons appearing of 
record. 

As to the first and second grounds of error, there is noth- 
ing in the record which can be considered by this court in 
deciding the questions raised. The bill of exceptions was 
made up and signed long after the term had expired at 
which the verdict had been rendered, without an order al- 
lowing time in which to prepare the same. This appears 
affirmatively by the certificate of the Judge. The body of 
the record no where contains any of the exceptions upon 
which the first and second assigned errors are based. We 
have nothing before us, therefore, by which to determine as 
to the sufficiency of the proof, or the correctness of the rul- 
ing of the Judge upon the motion for a new trial. See Cir- 
cuit Court rule 97; Thompson’s Digest, 351, sec. 2. 

The only question remaining is whether the appellant is 
in a position to take advantage of the misjoiner of the 
maker and indorser of a promissory note, no demurrer or 
other pleading having been interposed which raises the 
question, but the defendant Webster pleaded to the decla- 
ration and proceeded to trial upon an independent ques- 
tion. When motion for final judgment against him was 
made, he does not then raise the question excepting as a 
question of jurisdiction; and this upon the ground that it 
is not according to the practice to join the maker and in- 
dorser in a joint action. This certainly is not a question 
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of jurisdiction, for the subject matter of the action and the 
parties were within the jurisdiction of the court, even if the 
parties defendant may have been improperly joined. But 
while the appellant has thus erred in placing his opposition 
to the entry of judgment upon the supposed defect of juris- 
diction, it is still apparent that the objection was made 
that there was a misjoinder of parties defendant; that a 
debtor and a surety, whose promise or contracts are several, 
the one absolute and the other contingent, are wrongfully 
sued as joint contractors or upon a supposed joint lia- 
bility. 

In a ease of this kind, “if too many persons are joined 
as defendarits in an action ona contract or specialty, if the ob- 
jection do not appear on the pleadings, the plaintiff may be 
nonsuited ; or if the objection appear on the pleadings, de- 
fendant may demur, move in arrest of judgment or bring 
error.” 2 Saunders Pl. and Ev., 15; 1 Chitty Pl., 50; 
Tidd. Pr., 630; Chandler vs. Parker, 3 Esp. N. P., 76 ; Cory- 
ten vs. Litheby, 2 Saund. Rep., 117, note. 

It is a well settled rule, that in an action ex-contracty 
against several defendants, the plaintiff must show a joit 
liability in all. (Erwin vs. Devine, 2 T. B. Munroe, 425 : 
Peters C. C. R., 27; Brown vs. Warner, 2 J. J. Mar., 37; 
Kimmel vs. Shultz, Breese, (Il.,) 169; Livingston vs. 
Tremper, 11 John., 101.) This is the general rule in the 


American States, except that in some of them, if one of 


several joint defendants show infancy, coverture and the 
like, judgment may be had against the others. 

It will be observed that in the present case, while the ae- 
tion is joint against Blew and Webster, no judgment was 
had against Blew, (no proceeding subsequent to the default 
having been had against him,) but final judgment is enter- 
ed against Webster alone. This is clearly an_ error. 
Judgment should be had against both or neither of them, 
no disability to be sued appearing as to Blew. 
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But it is said on the part of the plaintiff that there be- 
ing no bill of exceptions, and the objection of misjoinder of 
defendants not having been raised in the court below, it is 
too late to raise the question here. The defendant’s coun- 
sel, however, did interpose the objection that no judg- 
ment should be entered as the action was joint while the 
cause of action was distinct and several as to either of 
them and the action could not be maintained. The fact 
that it was erroneously urged as a jurisdictional question 
does not alter the fact that the material objection was 
urged that a joint action could not be maintained. The 
error appears upon the face of the declaration, that no joint 
liability is shown against these defendants, and by all the 
authorities there can be no recovery against either or both 
of these defendants in a joint action. ° 

The error being apparent in the record, and insurmount- 
able without an amendment of the pleadings under the 8th 
section of the “ act to amend the pleadings and practice in 
the courts of this State,” approved February 8, 1861, (Ch. 
1096,) it was not necessary to incorporate it in a bill of 
exceptions. The matter is before us, and the law cannot 
tolerate a judgment against one of two joint debtors, both 
being sued by a joint action; nor will the law tolerate a 
suit or judgment against two while the declaration does not 
disclose a joint liability, but shows that there was actually 
no joint liability. And we have seen that when such an 
an objection “ appears in the pleadings, the defendant may 
demur, move in arrest or take advantage of it by a writ of 
error.” 

The judgment is reversed. 
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BgnJsaMIn F. Huu. et vux., APPELLANTS, vs. L. P. West- 
coTT, APPELLEE. 


An appeal will be dismissed where there is from term to term a con- 
tinued and persistent failure to file a petition of appeal. 


Appeal from the Circuit Court for Orange county. 

The appellee moved to dismiss the appeal taken by ap- 
pellants from a decree in chancery. 

The transcript of the record was filed in this court at the 
January Term, A. D. 1879. 

The other facts are stated in the opinion of the court. 


St. Clair Abrams and Summerlin for the Motion. 
Bolling Baker, contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The motion to dismiss the appeal in this case is upon 
the ground that no petition of appeal has been filed within 
three days after the return of the writ or filing the trans- 
cript of the record. Rule 8 of Practice. 

This case was submitted by one of the parties at the last 
term. It being discovered that no petition of appeal had 
been filed, the clerk of this court was directed to inform 
the appellants of this fact. 

Now, at the hearing of this motion at this term, (the 
counsel of record on this appeal being present,) there is not 
even an application made to file a petition. The court 
should not, as a matter of course, allow further time to file 
such petition under these circumstances, when such action 
is not even requested. 

Motion granted. 
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Ei1as BAUKNIGHT, ET AL., APPELLANTS, vs. A. M. SLoan & 
Co., ET ALS., APPELLEES. 


1. No particular form of words is required by the statute or rules in 
taking an appeal from a decree in chancery. It is sufficient if the 
entry or notice of appeal shows that an appeal was intended. 

2, Where, upon a stipulation being filed that the Judge should transfer 
a cause pending in the Circuit Court of one of the counties in his 
circuit to another particular circuit, designating it, and that the 
cause be heard and decided by the Judge of the latter circuit, an 
order is made by the Judge of the former circuit that the cause be 
referred to the Judge of the latter circuit, but the order is silent as 
to changing the venue or transferring the cause to any county in 
such circuit: Held, That no change of venue was effected, but 
the venue and record remained in the former court, and that upon 
a trial thereof and rendition of a final decree by the latter Judge 
and the transmissal of the papers to the clerk of the former court 
and the entry of the decree by him, the decree is the decree of 
that court, and an appeal should properly be taken from it as the 
decree of such court. 

3. A bond is not required in an appeal in chancery except to make the 
appeal operate as a supersedeas. 


Appeal from the Circuit Court for Alachua county. 

The appellees move to dismiss the appeal, which was 
taken from a final decree in chancery, on the grounds stated 
in the opinion. 


B. H. Thrasher and R. F. Taylor for Motion. 
Thos. F. King, contra. 
Tue Curer Justice delivered the opinion of the court. 


Appellees move to dismiss this case upon the grounds, 
1. That no appeal has been entered, nor any application 
for an appeal placed on file in the office of the clerk of 


Alachua county. 
18x 
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2. Because the cause, originally pending in the county 
of Alachua, 5th Circuit, was removed to Orange county in 
the 7th Circuit and the decree rendered by the Judge of 
that circuit in Orange county, the Judge of the 5th Circuit 
having been of counsel in the cause, and the appeal should 
have been taken from the decree of the court in Orange 
county instead of Alachua. 

3. Because no bond was given by the appellants on ap- 
peal as required by law. 

I. Upon examination of the record no formal entry of 
appeal appears to have been made except by notice served 
on the Clerk of the Court and filed, and a similar notice 
was served on the counsel for appellees, to the effect that 
“an appeal has been taken from the decree.” This notice 
to the Clerk was evidently intended as an entry of appeal 
and was so considered by the appellants and by the clerk, 
and was followed by the filing of a transcript of the pro- 
ceedings in this court, the citation on appeal being express- 
ly waived by the appellees. 

No particular form of words is required by the statute 
or by rules in taking an appeal from a decree. The gram- 
matical construction of the notice or entry of appeal is not 
material if it shows that it was intended to be an appeal. 
That it was so intended is admitted by the appellees, by the 
express waiver of the citation after notice of appeal. The 
record is here, properly attested, containing this notice and 
this admission, and we must treat these as constituting an 
appeal duly entered. 

II. As to the venue. The suit was commenced in 
Alachua in the Fifth Circuit, the present Judge having 
been one of the solicitors for the complainants before his 
appointment as Judge. The cause being at issue, the re- 
spective counsel entered into a written stipulation that the 
Judge transfer the cause to the Seventh Circuit, and that 
the cause be heard and decided by the Judge of the Seventh 
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Cireuit. Upon the filing of this stipulation the Judge of 
the Fifth Cireuit made an order that the cause be referred 
to the Judge of the Seventh Circuit, but made no order 
changing the venue or transferring the cause to any county 
in that circuit. The venue therefore and the record re- 
mained in the Alachua court. 

The parties then appeared before the Judge of the Sev- 
enth Cireuit, testimony was taken and the pleadings and 
evidence submitted to the Judge of the Seventh, and he 
made a decree therein and forwarded all the papers with 
his decree to the Clerk of Alachua, where the decree was 
entered. In all but two or three of the papers filed by 
counsel on both sides, the cause is entitled as of the Circuit 
Court for Alachua county. The stipulation of the counsel 
in its terms may be treated as an agreement that the 
venue may be changed, or that the cause be referred to 
and heard before another Judge without such change. 
They proceeded in the cause to trial and decree without 
the transfer of the record to any other court. The stat- 
ute provides the manner of transferring the cause to “some 
court in the next nearest circuit,” but the act was not com- 
plied with so as to effect a change of venue. See Chap. 373, 
Laws of 1851, p. 124, sees. 1, 3. 

The fourth section of this act provides further that when- 
ever the Judge shall be disqualified from interest or other 
cause to act, it shall be the duty of any other Cireuit Judge, 
on the application of parties, “to hear and determine all 
such matters as may be submitted to him; and such Judge 
may discharge said duties either in his own or any other 
circuit, and shall be substituted in all respects in the place 
and stead, in the matters aforesaid, of the Judge unable or 
disqualified to act.” 

To all intents this section substitutes the Judge of an- 
other circuit, in the particular cause, for the Judge of the 
cireuit where the suit is pending, and the former becomes ¢ 
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referee of the cause, especially, as in the present case, where 
the parties have entered into a stipulation like that found 
in this record. The decree in this suit is the decree of the 
Circuit Court for the county of Alachua, and the appeal 
was properly taken as from the decree of that court. 

I1I. As to the bond on appeal in equity cases, it has been 
held that the statute did not require it except for the pur- 
pose of staying proceedings. That question was properly 
settled in Kilbee vs. Myrick, 12 Fla. 416. 

The motion to dismiss is denied. 





Exitas BavKNIGHT, ET AL., APPELLANTS, Vs. A. M. SiLoan 
& Co., ET ALS., APPELLEES. 


1. When at the hearing it appears that there is a joinder of equita- 
ble and legal causes of action against different defendants, also 
different claims against the same defendant by different plaintiffs, 
as well as different and distinct demands by different plaintiffs 
against different defendants united in the same bill, and there is no 
common interest centering in the point in issue in the cause, 
the court should sva@ sponte dismiss the bill at the cost of the plain- 
tiffs. 

2. Where the object of a suit is single and there is oae general point in 
issue rendering the interest common to defendants, such as a suit 
to subject the property of an alleged fraudulent grantor, held in 
different parcels by different grantees, to the claims of his credi- 
tors, the objection of multifariousness will not prevail. 


Appeal from the Cireuit Court for Alachua county. 

There was a final decree subjecting certain lands held by 
Dora E. Smith and others, grantees, to the payment of the 
judgment of A. M. Sloan & Co., and from this decree the 
appeal is taken. 
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The other facts of the case are sufficiently stated in the 
opinion for an understanding of the points decided. 


Thos. F. King tor Appellants. 
B. H. Thrasher & R. F. Taylor for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Complainants in the court below are A. M. Sloan & 
Co., judgment creditors of Elias Bauknight, and John- 
son, Crews & Co., creditors, without a judgment, of the 
firm of E. Bauknight & Son, such firm consisting of 
Elias Bauknight and his son, William E. Bauknight. 
Such partnership has been dissolved by the death of Wil- 
liam E. Bauknight, the Sheriff, Louis A. Barnes, being 
his administrator and legal representative. 

Complainants assail E. Bauknight as a fraudulent gran- 
tor. With him, as defendants, they join his alleged fraud- 
ulent grantees, among whom William E. Bauknight is al- 
leged to be. These grantees claim distinct and several par- 
cels of property under distinct and several deeds. No 
partneship assets are alleged to exist. The prayer of the 
bill is for a sale of the property and payment of the debts. 

This was the case as presented to the chancellor upon the 
hearing, and it must be treated in this respect here. 

It is objected that the bill is multifarious, and that it 
should have been dismissed at the hearing. The general 
rule is that a defendant must object to the bill upon this 
ground by demurrer, and that such an objection will not 
be admitted at the hearing. (5 Madd., 122; 1 Russ., 293 ; 
2 Sch. & Lef., 370-371; 4 Hare, 32.) A defendant, confi- 
dent of his case, may not thus object, and yet a bill may 
be so eminently and extremely multifarious that the court 
mill, swa sponte, take notice of such defect, and dispose of 
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the case upon this ground. Courts of equity should so act 
as to preserve at least some analogy to the simple pleadings 
of the common law in their proceedings, and where the 
case as stated must lead to confusion in pleadings and de- 
crees, to unnecessary costs, to a confounding of proofs, 
and to unusual delays, the chancellor should not hesitate 
to dismiss the bill, saving the rights of all parties to the 
extent that justice requires. Story Eq. Pldg., 271; 1 
Mylne & K., 559; 15 Fla., 682. 

The first objection which here suggests itself is that sey- 
eral grantees, claiming different portions of the property 
of a fraudulent grantor, are made defendants with the 
fraudulent grantor. <A bill for this reason is not multifa- 
rious. As against the creditor the deeds for this property, 
whether there be one or many, or whether there be one 
grantee or many, are void. The entire property is treated 
in a court of equity as the property of the debtor. The 
object sought to be attained is single, the subjection of the 
debtor’s property to the payment of his debt. The leading 
case upon this question in the United States is the case of 
Fellows vs. Fellows, 4 Cowen, 682; see also 3 McLean, 
420; 4 John. Chy., 671 ; 5 Paige, 651 ; 23 Wis., 491; 45 N. 
H., 511; 11 Ala., 437; 30 Miss., 472; 9 Minn., 183; 16 N. 
J. Eq., 213-313 ; 42 Mrid., 426; Story’s Eq. Pldg., $$285, 
286. 

This, however, is not the only objection to the construc- 
tion of this suit. The plaintiffs are each creditors of E. 
Bauknight. One is his general creditor, the other is his 
creditor as surviving partner of the partnership of Bauk- 
night & Son. One of the plaintiffs, Sloan & Co., is no cred- 
itor of the defendant, William E. Bauknight. They (8. & 
Co.) attack him and real estate claimed by him as a fraud- 
ulent grantee of E. Bauknight. The other plaintiff, John- 
son, Crews & Co., sue the administrator of the deceased 
partner, W. E. Bauknight, and the surviving partner, E. 
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Bauknight. The relief prayed is a sale of the property, 
and payment of the debts of each plaintiff. 

There being no partnership assets, the remedy of John- 
son, Crews & Co., as against the surviving partner, is an 
action at law, and as against the deceased partner, is a bill in 
equity for an account and decree for the sum to be found 
due. 3 Fla., 72; Story on Partnership, §§361, 362 ; Bump 
on Fraudulent Conveyances, 528, and cases there cited. 

The defendants are different and distinct, and the claims 
of the plaintiffs as against the defendants are different and 
distinct. One is a separate creditor of E. Bauknight, the 
other is a joint creditor of E. Bauknight as surviving part- 
ner, and no joint effects being alleged to exist, his exclu- 
sive remedy is, as stated, an action at law against him. 
There is no equitable cognizance of this claim. (Story on 
Part., 361, 362.) It is thus apparent as to defendant E. 
Bauknight that not only are distinct and separate claims 
set up in the bill, but that there is a joinder of legal and 
equitable causes of action, such causes of action being also 
entirely different and distinct claims by different and dis- 
tinct plaintiffs. 

The claims of the plaintiffs as against William E. Bauk- 
night, or rather as against his legal representative, his ad- 
ministrator, are not only distinct and different, but are in 
conflict. 

Sloan & Co., as judgment creditors of E. Bauknight, as- 
sail the property in the hands of the legal representative ot 
William E. Bauknight as the property of E. Bauknight, 
subject to their claim. They allege that William E. Bauk- 
night was the fraudulent grantee of E. Bauknight. 

Johnson, Crews & Co., as a creditor having no judgment, 
assail the property as the property of William E. Bauk- 
night, deceased partner of the firm of Bauknight & Son. 
The conflict is manifest. As against the legal representa- 
tive of the deceased partner, the partnership creditor has 











288 SUPREME COURT. 





Bauknight et al. v. Sloan & Co. et als.—Opinion of Court. 


an equity for an account and decree. (3 Fla., 72.) In 
this view the effect of the order dismissing the bill gener- 
ally as to Johnson, Crews & Co. may be a question of some 
importance to them. In this bill a separate creditor of a 
surviving partner sues the administrator of the deceased 
partner and the surviving partner and his alleged fraudu- 
lent grantees, a joint creditor of the surviving partner sues 
the surviving partner, his fraudulent grantees, and the 
legal representative of the deceased partner. 

Such a case being presented at the hearing, the chancel- 
lor should have dismissed the bill without prejudice to the 
rights of the parties. 

We have here a joinder of equitable and legal causes of 
action supplemented by different claims against the same 
defendant by different plaintiffs, and also different and dis- 
tinct demands by different plaintiffs against different de- 
fendants, there being no common interest centering in the 
point in issue in the cause. There is here a misjoinder of 
causes of action, misjoinder of parties, and a union of dis- 
tinct demands, of which the court should have taken notice 
at the hearing. 

The decree is reversed, with directions to remand the 
case for a disposition in conformity to the views expressed 
in the opinion herein rendered ; the costs in this court and 
in the Cireuit Court to be taxed against the plaintiffs in 
equal proportions. 
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LaFAYETTE Wooten, APPELLANT, vs. WILLIAM BELLIN- 
GER, APPELLEE. 


1. Affirmative relief cannot be deereed in favor of a defendant, (ex- 
cept in matters of acecount,) upon the facts stated in the answer. 
And when it appears that the bill cannot prevail against a defend- 
ant on account of his superior right, it is the duty of the court to 
dismiss the bill as to him, unless he shall file a cross-bill setting 
forth his rights with a proper prayer for relief as against all other 
parties. 

2. A vendor of land has not by virtue of his lien for unpaid purchase- 
money a lien upon the rents and profits. The equitable right of a 
mortgagee to charge upon the rents and profits depends upon the 
peculiar circumstances of the case. Such equitable charge is sub- 
ordinate to any lawful lien upon the products existing at the time 
they are sought to be charged. 


Appeal from the Circuit Court for Jefferson county. 
The facts of the case are stated in the opinion of the 
eourt. 


Paseo ri Palin i tor Appellant. 


It is well settled that no affirmative relief can be afforded 
to a defendant upon an answer. If he desires such relief 
it ean generally be obtained upon an original or cross-bill. 
Sand’s Suit in Eq., Sees. 451-454; Story’s Eq. P1., Sec. 398, 
(a); MeConnell vs. Smith, 23 IIL, 611; Armstrong vs. 
Pierson, 5 Clark, (lowa,) 317; Mitford’s Eq. P1., 65. 

In this cause the defendant Bellinger can have no basis 
for a decree against the cotton until he has established a 
claim against Davis. Davis, so far as the pleadings are 
concerned, may owe him nothing. He can make no charge 
against his co-defendant that can be answered by Davis, no 
issues can be joined or tried, and where the whole case rests 
upon a question of indebtedness between two defendants, 
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the rights of third parties ought not to be determined ad- 
versely until proper issues have been joined and tried. In 
this cause the court has decreed the payment of money to 
Bellinger out of the proceeds of a quantity of cotton in its 
control raised by Davis, and upon which Wooten is decreed 
to have a lien before Bellinger has reduced his claim to a 
judgment. As Bellinger’s claim stands it is simply an 
open account, and if anything is due thereon the amount 
is still unliquidated, either by an agreement between the 
parties, the report of a master, or by a finding of the court. 

But if the court can look beyond this matter of practice, 
we can proceed to the questions which must ultimately be 
settled before this litigation can be terminated. 

The contract of purchase went into effect January 1, 
1877, when Davis went into possession, and the court has 
already decreed that Wooten should have relief under his 
mortgage, not only against the land but also against the 
crops raised thereon, under the rule laid down in the case 
of Pasco vs. Gamble, already cited. 

The other defendant has no claim against the land itself, 
but sets up a prior or superior lien upon the crops, and the 
court is called upon to settle the relative rights and equities 
of Wooton and the defendant Bellinger. 

Wooten is the actual owner of the land in equity, and 
the cotton, until its severance, was his as pars so//. 2 Story’s 
Eq. Jur., $1220. 

Viewing him as a mortgagee, his mortgage covered the 
land and its products. Pasco vs. Gamble, 15 Fla., 562- 
J68., 

As an equitable mortgagee his claim is entitled to the 
very highest consideration, for the indebtedness represented 
the purchase-money. 2 Story’s Eq. Jur., $1299; 1 Hilliard 
on M’tges, 66; Willard on Real Est., 114; Warren vs. 
Fenn, 28 Barb., 333-334. 

Davis was allowed to go into possession of the land to 
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enable him to meet his first payment to Wooten. It was 
his first duty in connection with the land, and until the 
discharge of the duty he had no right or interest in the 
property that he could sell or pledge to a third party, and 
he could only make the sale or pledge subject to Wooten’s 
prior rights and property in the premises. 

An examination of the mortgage given by Davis to Bel- 
linger shows that he only attempted { to mortgage his inter- 
est in the crops, and not the crops themselves. 

Bellinger’s claim to priority seems to be based upon one 
or all of the following grounds : 

Ist. That Wooten had no written and recorded lien upon 
the crops themselves. 

2d. That Bellinger is prior in time. 

3d. That he has a preference under the statute on account 
of the nature of his debt. 

Wooten’s mortgage is equitable and needs no record. It 
depends upon the fact that he sold the land and retained 
the title as a security. No money was paid paid by Davis 
and no notes were given. Bellinger virtually admits notice 
in his answer and testimony before making advances. 

sradford vs. Marvin, 2 Fla., 463; Woods vs. Bailey, 5 
Fla., 41; State of Florida vs. Anderson, 1 Otto, 676; 
Perry on Trusts, §231, et seq. 

This equitable mortgage dates back to the time of the 
contract of sale in January, 1877. Bellinger did not take 
the instrument he attempts to claim under till the follow- 
ing May, and did not attempt to record it till September: 
28, so that Wooten is prior in time, and therefore stronger 
in law unless other equities intervene. Unless, then, Bel- 
linger hag a higher equity because of the nature of Davis’ 
debt to him, Wooten’s claim must be preferred. 

Let us examine the nature of Bellinger’s claim : 

Ist. The consideration is ten dollars in hand paid to 


Davis. 
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2d. Davis mortgages “all of his right, title, interest, 
claim and demand in his entire crop of cotton” on the 
Mill place. 

3d. It is to secure the payment of all lawful claims held 
against Davis by Bellinger, whether as advances or other- 
wise. 

4. Bellinger does not promise any further advances. 

5. So far as anything appears in the instrument it is for 
a pre-existing debt. 

6. Bellinger has other security for a portion of his debt. 
Bellinger does not set up the statute as a defense, nor can 
he do so, the statute (Laws ot Fla., Chapter 1739,) requires, 
before the creation of the lien, (1) * an instrument of writ- 
ing consenting to said lien, (2) the recording of the same in 
the records of the Circuit Court of the county where given.” 
This instrument does not afford any internal evidence that 
it is such a lien as the statute contemplated ; 3113.91 of the 
account bears date before the instrument was signed, May 
5th, 1877, and $508.38 before it was recorded, September 
28,1877. The latter date is the date of completion of the 
lien, and only 3101.24 of the account was made after that 
date and the payment made by Davis of 3326.34 is of a 
larger amount. Davis has also paid trom the toll corn de- 
rived from Wooten’s mill a considerable sum to Bellinger 
which should have been placed upon this account, and not 
upon Bellinger’s medical account of a previous year, nor 
upon the indebtedness for the mule upon which Bellinger 
-hadaparticular lien or mortgage for money advanced to pay 
forit. Thestatute provides for alien upon the products grown 
through the assistance of the loan or advance and there is no 
proof here nor even an allegation in Bellinger’s answer that 
the cotton in litigation was so grown. But it is in evi- 
dence that Davis had an income all through the year from 
the toll corn from the mill on the place to the extent of 
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over six hundred bushels a year, surely enough to fur- 
nish a seven mule farm with meat. 

If Bellinger claims under a statutory lien, he must show 
that he has in all respects complied with the statute. 
Sanders vs. Pepoon, 4 Fla., 465; Weed vs. Stanley, 12 
Fla., 166. 

In conclusion the appellant submits the following propo- 
sitions as pertinent to this issue aud deems them supported 
and established by the authorities cited. Bellinger’s mort- 
gage was in part at least given to secure an antecedent in- 
debtedness and to that extent he was affected by equities of 
Wooten even without notice of them. Perry on Trusts, 
sec. 239 ; Story on Sales, sec. 313; Wells vs. Morrow, 38 
Ala., 325; Donald vs. Hewett, 33 Ala., 549; Gafford vs. 
Steans, 51 Ala., 4384-443; Hallock vs. Smith, 3 Barb., 
267. 

Bellinger took his mortgage with full notice of 
Wooten’s equities, and therefore took subject to them. 
Jones vs. Zapham, 15 Kan., 540. 

The course marked out by the statute must be complied 
with and completed before the lien is created. Bain vs. 
Brooks, 46 Miss., 537; Stewart vs. Hollins, 47 Miss., 708 ; 
Curston vs. Gilmore, 3 (Richardson,) 8. C., 46; Kelly vs. 
B’k. of State of S. C., McMullan, 431; Dawson vs. Hig- 
gins, 50 Ala., 49; Bottomly vs. Grace Church, 2 Cal., 90; 
McLester vs. Somerville, 54 Ala. 670; Boswell vs. Carlisle, 
55 Ala., 554-567. 


1. L. Clarke tor Appellee. 


Complainant had only a vendor’s lien or equitable mort- 
gage on the land. The cotton crop was gathered and re- 
moved from the premises before the bill was filed. The 
lien, if it ever existed, was lost when the crop was severed 
from the realty and removed. Though somewhat informal, 
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Bellinger’s mortgage has all the essentials of a mortgage 
on personal property, and a statutory lien. It is cer- 
tainly “ an instrument of writing, signed by Davis consent- 
ing toa lien upon the crops for the supplies furnished, and 
was duly recorded in the records of the Cireuit Court of 
the county where given.” The act of February 16, 1870, 
gives to the party making advances a statutory lien of 
prior dignity to all other incumbrances saving and excepting 
a lien for labor upon all the products grown, &c. Whether 
viewed as a chattel mortgage or statutory lien, this paper 
certainly gave the appellee such a lien on the cotton crop as 
would attach to and follow it after it was removed from 
the premises. 

A subsequent purchaser or incumbrancer for value with- 
out notice of a vendor’s lien is not affected by it. The tes- 
timony shows that appellant knew that appellee was mak- 
ing advances to Davis, and yet gave him no notice of any 
lien or intention to claim a lien on the crop till late in the 
tall when the crop was about finished ; that appellee search- 
ed the records of the county before agreeing to furnish the 
supplies and found no lien recorded. 

It further appears that Davis was unable to make the 
_ crop without the supplies furnished him by appellee ; that 
Davis’ means and ability were known to appellant before he 
contracted to sell the land to Davis; that through the in- 
strumentality of the supples furnished by appellee Davis was 
enabled to make the crop and pay off the laborers employ- 
ed by him, and thereby secured the entire cotton crop, as 
well his share as that of the laborers who made it, and even 
without any express lien. Appellee had an equity in this 
cotton crop removed from the premises superior to any 
equity or lien of appellant. There was no error in the 
court’s ruling that appellee’s lien was superior in dignity to 
any lien or equity of appellant on the cotton in question. 

The Ist, 2nd, and 3d errors complained of may be con- 
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sidered together, they being simply to the effect “ that the 
court erred in finding a definite amount due to appellee 
and giving him affirmative relief.” 

The court having all the parties before it could pass upon 
the rights of each in the property in question and do com- 
plete justice. (Story’s Eq. Jur., Vol. 1, sec. 457; Ib., sec. 
65; Ib., sec. 71; 2 Fonb. Eq. b. 6, Ch. 3, sec. 6.) Ap- 
pellee was brought into court by appellant. In his answer to 
appellant’s bill he shows his lien, gives an itemized statement 
of hisaccount for supplies furnished,showing the balance still 
due him and prays that the cotton which was then in the cus- 
tody of the court might be sold and the balance due him paid 
out of the proceedingsof such sale. The balanceduehim was 
notcontroverted or denied, but fully proven by the testimony. 
It was nowhere denied that the balance of the proceeds of the 
cotton after payment of appellee’s claim for supplies should 
in equity goto the appellant on his claim. Now, after the 
court was satisfied of the superiority of appellee’s lien, what 
other decree could be rendered? How could the balance 
be ascertained but by finding the amount due to appellee 
and decreeing a sale of the cotton and the payment of ap- 
pellee’s claim first out of the proceeds? Story’s Eq. Jur., 
Vol. 1, sec. 457.) This settled the rights of all parties and 
prevents a multiplicity of suits. There is no error in the 
decree appealed from. 


Tue Curer Justice delivered the opinion of the court. 


The appellant, complainant, brought his bill as against 
defendant Davis, to foreclose a “ lien” for unpaid purchase 
money of certain land sold by him to Davis, and also to 
hold a crop of cotton raised on the land as subject to the 
same “lien” or charge, upon which cotton the defendant, 


Bellinger, holds a mortgage duly recorded to secure ad- 
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vances and supplies furnished by him.to Davis to enable 
him to make the crop. 

Complainant was the owner of an equitable estate in the 
landand contracted to sell to Davis a legal title for three thou- 
sand dollars in three equal annual payments, dating from 
January 1, 1877, under which contract, (not reduced to 
writing until late in that year,) Davis went into possession, 
made repairs and improvements and raised a crop of cotton. 
He failed to make the first payment when due, and was 
proceeding to pay Bellinger from the avails of the cotton 
the money secured by the mortgage thereon when complain- 
ant filed his bill and had a receiver appointed to take 
charge of the cotton and hold it until final order. 

The bill charges that Bellinger took his mortgage from 
Davis to secure advances, supplies and general indebtedness, 
“ with full knowledge of complainant’s lien for purchase 
money.” 

Bellinger’s answer denies any notice or knowledge of 
any such lien, but says that in February, 1877, he was 
informed by Davis that there was no lien or incumbrance 
on the crops to be raised on the premises, and Davis pro- 
posed to give him a lien upon the crop to secure payment for 
advances and family and plantation supplies to be made by 
him during the year to enable Davis to carry on the place 
and make a crop, and Bellinger agreeing thereto com- 
menced to make such advances and furnish supplies and 
continued to do so during the year. In May, Davis exe- 
cuted to him a mortgage upon the crop, which mortgage 
was duly recorded in September sometime before the con- 
tract between complainant and Davis was reduced to writ- 
ing, and was conditioned to secure Bellinger for advances 
and plantation suppliesand any other indebtedness that might 
be due him from Davis. That complainant knew in the 
meantime that he, Bellinger, was furnishing Davis with 
the means of carrying on the place and of making and 
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gathering the crop, and yet never intimated that he had 
or claimed any lien or incumbrance upon it. Bellinger 
sets out his account in detail against Davis for supplies, &c., 
and claims that there is due him over three hundred dol- 
lars which he claims is a superior lien by virtue of his 
mortgage and prays that the cotton be’sold and he be paid, 
and for general relief, and that he be dismissed, &e. 

The prayer of complainant’s bill is that his equitable 
lien upon the land for unpaid purchase money be enforced ; 
that Davis be foreclosed of his equity of redemption there- 
in; that the land not being of sufficient value to pay the 
amount of purchase money, interest and taxes due and to 
become due, and Davis being alleged to be insolvent, com- 
plainant will not be able to realize enough by a sale of the 
land, therefore prays that the crops and products of the 
land, and particularly the cotton, be subjected to its pay- 
ment. A receiver and an injunction were also prayed to 
prevent the application of the cotton or its proceeds to the 
satisfaction of Bellinger’s mortgage. 

Testimony was taken and on Oct. 5,1878,thecourt decreed 
that Davis pay the first installment of $1000 and interest 
from January 1, 1877, on or before October 15, 1878 ; that 
Davis and others claiming under him be foreclosed of all 
equity of redemption in the “ mortgaged premises,” and in 
case of default in such payment the land be sold and the 
proceeds applied to the payment of the “ indebtedness ;” 
that the master take into his charge all the crops of every 
description raised on the land and hold the same subject to 
the order of the court; that the cotton raised on the place 
during 1877 be taken charge of by the receiver and sold, 
and out of the proceeds pay the defendant Bellinger the 
balance of his claim against Davis amounting to $324.78, 
and if a balance of the proceeds remains, it be paid over to 
complainant upon his claim. 

From this decree complainant appeals and seeks a re- 
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versal thereof so far as it decrees that Bellinger has a lien 
upon the cotton, by virtue of his mortgage, for supplies and 
advances to Davis, superior to complainant’s lien thereon 
on account of the unpaid purchase money for the land sold ; 
that no judgment should have been given in favor of Bel- 
linger upon his answer except a dismissal as to him; and 
that the decree should have been in favor of complainant 
and against Bellinger as to the crop of cotton. 

Two questions are presented here : 

First, Whether this decree in favor of one of the defend- 
ants against his co-defendant and against the complainant, 
upon asimple answer (setting up a mortgage lien upon the 
cotton in controversy, which he claims is superior to the 
lien of the complainant for purchase money,) can be sus- 
tained ; and, second, whether the complainant is entitled, 
upon the whole case, toa decree against the defendant Bel- 
linger, deferring the lien of the mortgage of the latter to 
the lien claimed by complainant upon the crops, growing 
out of his lien upon the land for the purchase money. 

I. As to the first of these propositions, it seems to be the 
settled practice that affirmative relief must be sought by a 
defendant either by a cross bill or by an independent suit, 
and can never (except in case of bills for an account when 
both parties are deemed actors,) be granted upon the facts 
stated in the answer. Story’s Eq. Pl. 8th Ed., section 398, 
a, 522; MecConnel vs. Smith, 23 Ill., 611; Armstrong vs. 
Pierson, 5 Clarke (lowa,) 317; Wiseman vs. Smith, 6 Jones 
Eq., 124; Adams Eq. 6 Am. Ed., 402-403 and notes. 

This rule is founded upon sound principles, for a defend- 
ant or each of several defendants is called upon by the 
complainant to answer the allegations of the bill only, and 
if, under the guise of an answer, he may set up not only mat- 
ters of defense to the bill, but also affirmative demands of 
relief as against the complainant, and, in addition, affirma- 
tive claims against other defendants which they have no 
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means or opportunity to defend against under the issues 
possible to be made upon the bill, it would often result in 
the confiscation of rights and property without due process 
of law and involve parties and suits in confusion. The 
affirmative relief given by the decree in this case could not 
possibly have been granted under any issue upon the facts 
stated in the bill. The priority of liens may well have 
been involved, but the extent of the claim of the 
defendant Bellinger as against his co-defendant was not 
pertinent to any legitimate issue in the case under the com- 
plainant’s bill. 

In Mitford’s Eq. P1., 6th A. Ed., 100, it is said: “ Upon 
hearing a cause it sometimes appears that the suit already 
instituted is insufficient to bring before the court all mat- 
ters necessary to enable it to decide upon the rights of all 
the parties. This most commonly happens where persons in 
opposite interests are co-defendants, so that the court can- 
not determine their opposite interests upon the bill already 
filed, and the determination of their interests is yet neces- 
sary to a complete decree upon the subject matter of the 
suit. In such a ease, if upon hearing the cause the diffi- 
culty appears, and a cross bill has not been exhibited to re- 
move the difficulty, the court will direct a bill to be filed, 
in order to bring all the rights of all the parties fully and 
properly for its decision, and will reserve the directions or 
declarations which it may be necessary to give or make 
touching the matters not fully in litigation by the former 
bill, until this new bill is brought toa hearing.” 3 Ch. 
Rep., 19. 

If therefore it was found by the court that, upon the 
pleadings and proofs in the case, the complainant was enti- 
tled to relief as against the defendant Davis, and that Bel- 
linger had a lien superior to that of the complainant, 
so that the latter was not entitled to.a decree as against 
the rights of Bellinger, the court should have dismissed the 
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bill as to Bellinger unless within a proper time he filed his 
cross bill with a prayer of such relief as he might be enti- 
tled to, and to the end that his claims might be fully ascer- 
tained and enforced as against all other parties. 

II. Has the complainant such an equitable lien or 
“ charge” upon the crops by virtue of his equitable right 
to charge the land for the purchase money due upon the 
land as to give him a preference over a subsequent bona fid: 
mortgage creditor with or without notice of the lien upon 
the land? 

The rule of the civil law that a vendor of land has an 
equitable “ lien ” or a right which he may erect into a lien 
for the unpaid purchase money, has been recognised by the 
court of chancery in England from a very early day. It 
has been adopted also in a large majority of the States, 
though in some of them with considerable qualifications ; 
and in some of them it is repudiated, generally on the 
ground that it is founded in a secret trust, not entitled to 
favor in equity and contrary to the policy of the registra- 
tion acts. 

The “ vendor's lien ” for purchase money has, however, 
been expressly recognized in this State in Bradford vs. Mar- 
vin, (2 Fla., 463,) and in Woods vs. Bailey, (3 Fla., 41.) In 
the present case, however, the complainant does not rely 
solely upon the vendor’s lien as an equitable charge, because 
he has not conveyed the title to defendant Davis. Indeed 
neither party has the legal title, the complainant having 
only an equitable estate which he asserts could be readily 
converted into a legal title. The absence of a legal title, 
however, is not an objection to the entorcement of the rem- 
edy sought by this bill. In one of the early leading cases, 
Mackreth vs. Symmons, 15 Vesey, 329, Lord Eldon sus- 
tained a bill where neither party had the legal estate. Here 
is an unexecuted contract of sale and the vendor may file a 
bill for a specific performance and then have the land sold 
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for the satisfaction of the purchase money. (Clark vs. Hall, 
7 Paige, 382; Brush et al. vs Kinsley, 14 Ohio, 20.) This 
is the purpose of the present bill so far as the land is con- 
cerned. 

The vendor’s lien is regarded by some of the courts as 
in the nature of an equitable mortgage, inherent in the con- 
tract of sale and qualifying the ownership of the vendee, 
(2 Rob. Va., 404,) and by others it has been treated as a 
trust, incident, uniformly and necessarily, in equity, to all 
conveyances where the purchase-money is not paid. (3 
Maryland Ch., 488; 1 Bland, 491-525.) In many States it 
is denied that this lien is either an equitable mortgage or 
a trust, and the editor of leading cases in equity in notes 
to Mackreth vs. Symmons, remarks that it seems to be an 
original and natural equity that the creditor whose debt 
was the consideration of the land should, by virtue of that 
consideration, be allowed to charge upon the land upon fail- 
ure of the personal assets. It is not regarded as a lien un- 
til a bill has been filed to assert it, when it becomes a spe- 
cific lien, but this equity, though prevailing against the 
vendee and all claiming through him, is subordinate to the 
rights of subsequent lien creditors with or without notice. 
(L. C. in Eq., 4 Am. Ed., 500-502.) This doctrine is sus- 
tained by Mr. Justice Story in Gilman vs. Brown, 1 Mason, 
192. 

The rule in this State, however, has been announced to 
this effect, that a vendor has a lien for unpaid purchase- 
money of real estate, (somewhat like unto that of an unre- 
corded mortgage,) “ subject to be defeated by the interven- 
tion of creditors or purchasers without notice,” or is waived 
by taking other security. (2 Fla., 473; 3 Fla., 41.) 

The extent and eftect of a vendor’s lien, however, is not 
necessarily involved in the present case, except so far as to 
sustain the decree against the land and to determine wheth- 
er this lien attaches to the products. The complainant in- 
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sists that his position is that of a mortgagee, and he as- 
sumes in his argument that this is a proceeding to foreclose 
a mortgage, and that as a mortgagee he has a lien not only 
upon the land but upon the rents, issues and profits. He 
cites an opinion of this court (Pasco vs. Gamble and Poole, 
15 Fla., 562,) and claims that it establishes the doctrine 
that a mortgage is in equity a charge upon the products of 
the land as well as upon the land itself, and his deduction 
is that a mortgage upon the land is a mortgage upon the 
products. This is an erroneous view of the rule. A mort- 
gage is a legal and equitable lien upon the land, but it is 
neither a legal nor equitable /ien upon the profits of the land. 

This charge upon the produce springs out of the peculiar 
circumstances of the case and is not per se an incumbrance 
upon the crops, but the enforcement by the court of con- 
science of an equitable principle. As was said in Pasco vs. 
Gamble, “ equity makes the mortgage, as between mort- 
gagor and mortgagee, a charge upon the rents and profits 
whenever the mortgagee is insolvent and the security is in- 
adequate, and especially is it the duty of the purchaser in 
possession to keep down the interest.” In this aspect, it is 
said by some of the authorities, “ the land with all its pro- 
duce” is regarded as a security for the mortgage debt, as 
between the mortgagor and the mortgagee, and where the 
security of the land is hazardous or clearly insufficient, a 
receiver may be appointed for the purpose of subjecting the 
rents and profits of the mortgaged land, thus charging the 
produce with an equity, though up to the time of the order 
of sequestration there was no lien upon it. 

It will thus be seen that the rule indicated in Pasco vs. 
Gamble was not that a mortgage upon the land covered 
also the crops and produce, but that under peculiar circum- 
stances equity would charge the crops and profits. Yet, 
though the products may be subjected, or charged in equity 
with unpaid interest, taxes, &c., they cannot be said to be 
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encumbered so as to give a preference to the mortgagee or 
vendor claiming a lien upon the land as against another 
creditor who may obtain an express lien upon the crops 
under the statute, or by chattel mortgage or execution. 
(Gilman vs. Brown, 1 Mason, 221; 1 Leading Cases in 
Equity, 4 Am. from 4th London Ed., Tit. “ Vendor’s 
Lien,” 496-502.) 

The question here is confined to the status of the crops 
grown upon the land. We have cited and alluded to some 
authorities upon the question of the effect of a mortgagee’s 
and of a vendor’s lien, only to illustrate the character of 
the claim and its effect upon the rents and profits. 

The mortgage given by the defendant Davis to Bellinger 
covered the crop of cotton in question and was executed, 
acknowledged and recorded long before the filing of com- 
plainant’s bill. Whether viewed as an ordinary mortgage 
to secure supplies and advances and to secure other indebt- 
edness, or as a statutory lien created under the act of 1870, 
(Ch. 1739,) to secure advances, can make no difference here. 
If the defendant Bellinger acquired the first lien upon the 
crop he may enforce it, by appropriate proceedings, as a 
prior incumbrance. The fact that some portion of the ad- 
vances were made by Bellinger after the filing of the bill 
is not important, so far as such advances and supplies were 
furnished in pursuance of the terms of the mortgage and 
therefore secured by it. 

The result of our view of this case is that the decree, so 
far as it affects the defendant Bellinger, must be reversed 
and set aside and the cause remanded with directions that 
the bill be dismissed as to Bellinger, unless within a certain 
time to be named by the order of the Circuit Court, he 
shall file his cross-bill setting up his rights as against the 
complainant and his co-defendant Davis, with the proper 
prayer for relief, and it is further ordered that the defend- 











304 SUPREME COURT. 


Jenkins et ux. v. Merritt—Syllabus. 


ant Bellinger pay the costs incurred by the complainant in 
this court, including the costs of the appeal. 





Wrsur F. JENKINS, ET UX., APPELLANTS, VS. ALEXANDER 
S. Merritt, APPELLEE. 
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. Where the record discloses objections to interrogatories not acted 
upon by the court, and there is no motion to suppress the deposi- 
tions, or other like action by the party, or any action by the court, 
the objections must be treated as abandoned. 

2. An estate vested under a will in A., as trustee for B., so long as B, 

shall live with C. upon the homestead place of the testator, B. and 
C. living upon the place anterior to and at the death of the testa- 
tor, presents the case of a testamentary disposition of property 
upon condition subsequent. 

3. When there is no ambiguity in the terms of a will, no doubt or un- 
certainty as to subject-matter or persons upon which it is to act, 
no technical words whose strict legal signification must be varied 
to conform to the intent of the testator, and no doubt arising from 
a consideration of the whole will, parol evidence of collateral 
facts and circumstances is inadmissible. Upon the happening of a 
state of facts not contemplated and provided for by the testator, 
courts are not authorized to imagine what would have been the de- 
sire of the testator under such circumstances and to enforce such 
presumed desire as a part of his will. 

4, Conditions in restraint of marriage not being favored. equity will 
not decree a forfeiture of an estate by implying a condition of 
celibacy from a simple requirement of co-residence of two females, 
both of whom are unmarried at the death of the testator, one of 
the females being a niece of the wife of the testator, the other 
being a daughter of the testator of weak mind and imprudent 
habits, accustomed to receive care and attention at the hands of 
the niece. 

5. Conditions which destroy an estate are taken strictly, and although 

a forfeiture must be enforced when clearly established, it should 

not prevail upon doubtful testimony. 
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Appeal from the Cireuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


D. L. McKinnon for Appellants. 


To the first assignment of error I would simply-remark 
that as the whole case is open before the court it is not 
necessary to notice each objection specially, but only the 
general principles upon which the objections were made. 

The second assignment of error brings up the whole mer- 
rits of the case. It is contended by the appellee that Sarah 
E. Jenkins forfeited her interest in the will by marrying. 
There is nothing in the will which even intimates that 
it was the desire of the testator that she should not marry. 
The testator certainly did not intend that her marriage 
should work a forfeiture of her interest, or he would have 
said so in so many words. Nothing would have been more 
natural for him to have said, if he had intended that it 
should be one of the conditions upon which she would be 
entitled under the will. On the contrary, the answer of 
Sarah E. Jenkins to the third cross-interrogatory, which is 
uncontradicted, shows that the testator did contemplate the 
marriage of Sarah E. Jenkins, and advised it. She says 
that he advised her to marry and live there. 

It is quite plain, both from the language of the will itself 
and the testimony, that the intention of the testator was 
to seeure the companionship of Mrs. Jenkins for his daught- 
er, Whether married or unmarried, as she understood her 
physical and mental ailments better than any one else. 

It certainly would not be insisted that had Miss Merritt 
married and Mrs. Jenkins remained single and continued 
to live with her, it would work a forfeiture of Mrs. Jen- 
kins’ interest under the will, unless the principle is con- 
ceded that one legatee, under a will, can, by his individual 
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acts, compel a forfeiture of his co-legatee’s interest. If it 
is true that it would not work a forfeiture in that case, 
would not the reverse be true when Mrs. Jenkins married, 
when the will is as silent as to the marriage of one as the 
other ? 

The marriage of Mrs. Jenkins by no means prevented 
her from living with Miss Merritt, within the meaning 
of the testator. And the fact that she did live with her 
for several years after her marriage, shows the folly of 
the position of the appellee. Sons and daughters often 
marry and still continue to live with their parents, and 
give them the same care and attention they did before the 
marriage. So it was in this instance, as the evidence 
abundantly shows. Mrs. Jenkins testifies that she cared 
for her the same atter she was married as she did before, 
and that Miss Merritt seemed contended and happy until 
pursuaded away. Since the testator did not see fit to make 
the marriage of Mrs. Jenkins work a forfeiture of her in- 
terest under the will in express terms, the court will not, by 
a strained construction, impose the condition, especially 
since it is against the policy of all governments to throw 
any obstables in the way of marriages. The testator de- 
sired to secure Mrs. Jenkins’ society for his daughter, and 
not her services. She was to be a companion, and not a 
servant or a slave for his daughter. This function she per- 
formed as she did before the death of the testator, until the 
daughter ceased to live with her “ on the place ” where the 
testator intended they should live together, for the will re- 
quires her to live with his daughter on the old homestead. 
She has performed her part of the conditions as far as lay 
in her power, by continuously living on the place ever 
since, has always been ready and is still ready to live with 
his daughter whenever she may return. If his daughter 
does not see fit to return it is no fault of hers. Therefore 
the question js, can the non-performance of the conditions 
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on the part of one legatee defeat the other’s interest? I 
contend that it cannot. If such were the case one legatee 
might be bought up by the residuary legatee and by his non- 
performance of his part of the conditions cause a forfeiture 
of the other legacies, which would redound to the benefit 
of the residuary legatee. (Sec. 84, p. 754, Robert’s Vt. 
Dig; 37 Vt., 483.) 

There certainly can be no objection to the co-legatees 
making any arrangement between themselves as to board, 
&e., or making any other disposition of their respective 
shares, since there is nothing in the will to prevent their 
doing so. 

The only material conflict in the testimony is between 
appellants on the one side and Miss Merritt on the other, 
in reference to the circumstances of her going to live with 
appellee. There are two against one, and besides the ad- 
mitted mental condition of Miss Merritt of itself is suffi- 
cient to set her testimony aside, when it conflicts with the 
testimony of sane persons, whose reputation for truth and 
veracity is unimpeached. 


McClellan & Milton for Appellee. 


The first rule in interpreting wills is to be gained by the 
intention of the testator as gathered from the whole will 
upon any one subject taken together as a whole. And this 
will govern, unless it conflict with some well known rule 
of law. 

Again, it is to be read by the surrounding circumstances. 
The court must put itself in the place of the testator. 
(Greenleaf Ev., 287-288.) The construction contended for 
by defendant violates no rule of law. This legacy was 
given to Miss Rawls to be paid her upon a condition pre- 
cedent, that she resided with, lived with the testator’s 
daughter at his dwelling and lands adjacent thereto east of 
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the Chipola, and that it was to cease upon Miss Rawls’ 
ceasing to live with Anna M. Merritt. This was a condi- 
tion subsequent. It appears from the bill, answer and 
proof in the case that the defendant recognized the fact by 
paying the legacy for several years that Miss Rawls com- 
plied with the condition precedent ; but now claims that 
she has forfeited her title to the legacy by having ceased to 
live with Anna M. Merritt. 

Where the enjoyment of a legacy is made to depend 
upon a condition subsequent, and the performance of that 
condition depends alone upon the legatee, who has the power 
to do what is required and he fails to perform it, such failure 
will work a forfeiture of the legacy. (Huckabee Adm. vs. 
Swoope, 20 Ala., 491.) 

When this will was made the testator was well aware of 
the circumstances by which his daughter was surrounded. 
She was single and likely to remain so, and possibly he was 
aware that she was not friendly with his son Alexander 
S.; that besides that her health was not good. His son 
Alexander 8. had a wife and large family of children. 
His other son was young and single, but in all probability 
would marry and have a family also. Miss Rawls had 
lived with him as a member of his family and was known 
to be an excellent lady. It was his purpose to provide 
tor her comfortably for life. He never expected her to 
marry. This is evident from the fact that in the provision 
tor her he does not provide tor any offspring. While he 
could not make a provision in prohibition of marriage, he 
evidently intended to secure Miss Rawls, for her assist- 
ance and companionship for his daughter, an annual sum 
of money, and the further sum upon the death of his 
daughter of 31,000, and to leave her free to forfeit the 
aunnual sum and life sum by marrying if she chose, by 
voluntarily ceasing to reside with his daughter; to do so 
whenever she thought she could do better. He certainly 
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never did contemplate that Miss Rawls should marry a 
husband, and that he too should live with Anna M. and 8. 
E.; that a strange family should take possession of the 
premises ; that she should invest the household with an- 
other head. His intention certainly was that none other 
should live there than the two ladies. 

When Miss Rawls became Mrs. Jenkins her whole rela- 
tion was changed ; she became subject to her husband ; she 
no longer had control even where she should live; she was 
subject unto her husband: she lost her free agency. 

sright’s Husband & Wife. ° 

The legatee, 8. E. Rawls, has ceased to live with Miss 
Merritt ; she married Jenkins and lives with him; is sub- 
ject to his control ; he is bound to provide for her, and she 
is in duty bound and by all legal rules to live with him and 
where he lives. 

There is no provision made in the will for Sarah E. to 
have a husband while she is living with Miss Merritt. If 
she marries, the law-custom and the duty of the wife is to go 
with and live with her husband. This testator is presumed 
to have had in view when he made his will all of the rela- 
tions of life that the legatee might be called upon to fill. 
He certainly had an idea that the time would come when 
the contingency would arise when Sarah E Rawls would 
not continue to reside with his daughter ; when she would 
cease to live with her, and then he provides that the boun- 
ty given her should go over to his daughter. 

There could be, in the course of human events, many 
causes to bring about this contingency : 

1. The time when she could make an advantageous mar- 
riage and go to live with her husband. 

2. When she should find living more profitable and 
agreeable elsewhere. 

3. When she should find it more agreeable, although not 
so profitable. 
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4. By making herself so disagreeable that Miss Merritt 
could not tolerate her living with her. 

The condition upon which there was to be a perfect use 
of the legacy has been forfeited. The legatee, Miss Rawls, 
married ; her husband and she went to keeping house as 
man and wife; they took Miss Merritt to board ; she lived 
with them, and she has, in her judgment, from the change 
of circumstances, been forced to quit the domicil prepared 
tor her by her father and live elsewhere The whole man- 
ner of living there is changed. Instead of its being Miss 
Merritt and Miss Rawls living there, it is Mr. Jenkins and 
wife, and Miss Merritt is a boarder, and Miss Merritt not 
liking her boarding-house seeks another. Miss Rawls’ mar- 
riage rendered it impossible for her to comply with the 
terms of the will when she ceased to be Miss Rawls and 
became Mrs. Jenkins. She was no longer the: person pro- 
vided for by the testator. He never would have imposed 
or intruded upon his daughter a husband for Miss Rawls 
to live with her, or he would have said so in his will. 
Marriage effects a radical change in the relations of life. 
There is nothing that can make so radical a change. The 
thoughts, affections, the hopes, the whole disposition is 
changed to every one around us. Miss Rawls has married 
an estimable gentleman. But suppose Miss Rawls had inter- 
married with a person of very unfortunate characteristics, 
would Miss Merritt be bound to receive him as a member 
of her household? Certainly not. This illustrates the 
tact that Miss Merritt was not bound to receive any hus- 
band that Miss Rawls might marry, and shows that when 
she married she ceased to live with Miss Merritt; that she 
then forfeited her claim to the legacies under the will of 
E. J. Merritt, deceased. He certainly could never have 
contemplated, for a moment, that Miss Rawls was to mar- 
ry and continue to live there after that event. Did he in- 
tend to bring about the result that has happened by this 
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marriage? This intention is certainly not to be gathered 
from the will. He provides these parties with some $700 
per annum, a house to dwell in, and some land from which 
they might derive some revenue. His object was the com- 
fort of his daughter for life. He intended the same means 
for his daughter’s comfort when Miss Rawls ceased to live 
with Anna M., for he gave to Anna M., out of which she 
might procure the company, the service of another lady, 
or go elsewhere to reside. 

3y the terms of the will Miss Rawls was to reside with 
Miss Merritt at the homestead. There is no provision for 
Mrs. Jenkins to reside there. By her marriage she lost her 
individuality ; she changed her status; she changed her 
legal status; she yielded up her self-control; she became 
subject to the control, direction and disposition of her hus- 
band. Miss Merritt had a right to deny a residence there 
to Mr. Jenkins, and Mrs. Jenkins must follow her hus- 
band’s destiny. The fact that Mr. and Mrs. Jenkins were 
permitted to stay there, to make an effort to live there and 
for Miss Merritt to board with them, cannot affect the con- 
struction of the will as to the legacy. The effort to adapt 
herselt to the changed condition ot Miss Rawls cannot affect 
it. Miss Merritt is not the only person interested in this 
legacy. The remainder men are interested in the $1,000 
legacy. 

Miss Rawls and Miss Merritt were to live there as they 
were at the death of the testator. Miss R. was to live 
with Miss Merritt, not Miss Merritt with Miss Rawls and 
her husband, or a husband. It is clear that no husband 
was contemplated for Miss Rawls to live with her and Miss 
Merritt. ‘ 


Mr. Justice Westcott delivered the opinion of the 
court. 


The bill in this case is filed by Jenkins and wite in the 
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Cireuit Court of Jackson county against Alexander 8. 
Merritt. 

The equities set up in the bill are that Ethington J. Mer- 
rett died on the 19th day of November, A. D. 1873, having 
made his last will and testament to the effect following: 

First. I give, devise and bequeath unto my son Alexan- 
der 8S. Merritt six thousand dollars in bonds of the Western 
and Atlantic Railroad Company of the State of Georgia, 
and four thousand dollars of the bonds of the New York 
and New Haven Railroad, and the lands on which my 
dwelling-house is situate, and the lands adjoining the same 
on the east side of the Chipola river, to be held upon the 
following trust and confidence and to and for the follow- 
ing uses and purposes: The said A.S. Merritt will pay an- 
nually to my daughter Anna Maria Merritt, and my friend 
Sarah Elizabeth Rawls, the interest accruing on said bonds 
during the lifetime of my said daughter Anna Maria Mer- 
ritt; provided that the said Sarah E. Rawls shall reside 
with my said daughter, and if the said Sarah E. Rawls 
should cease to live with my said daughter, or my said 
daughter should die, the said Sarah E. Rawls not having 
left her, then and in that case the said A. 8S. Merritt is to 
pay to the said Sarah E. Rawls one thousand dollars in 
full for all her interest in said bonds, and her interest in 
said bonds is to belong to my daughter Anna Maria Mer- 
ritt. And the said trustee A. 8. Merritt is to hold the 
real estate above mentioned for the use and benefit of my 
daughter Anna Maria Merritt and my friend Sarah E. 
Rawls for and during the life of my said daughter; but 
the said Sarah E. Rawls’ interest therein is to cease at the 
death of my said daughter, or when the said Sarah E. 

tawls shall cease to live with my said daughter on said 
place, in which latter event the interest in said real estate 
intended hereby for the said Sarah E. Rawls is to cease and 
vest in my said daughter, and in the event of the death of 
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my said daughter the said railroad bonds, subject to the 
payment of one thousand dollars to Sarah E. Rawls, as 
above stated, and the real estate hereinbefore mentioned, 
the said trustee is to deliver the same, discharged from this 
trust, to my sons Alexander S. Merritt and Ethington J. 
Merritt, Jr., and I hereby give, devise and bequeath the 
same to my said sons, their heirs and assigns forever. 

Second. I hereby direct my executors to deliver to my 
friend, Sarah E. Rawls, the bedstead, bed and furniture, 
and the silverware owned by her aunt, my late wife, and 
intended by her for the said Sarah E. Rawls; the said © 
silverware does not include a silver ladle which belongs to 
me, and which I give to my daughter-in-law, Mary F. 
Merritt. 

Third. I give to my daughter, Anna Maria Merritt, and 
my friend, Sarah E. Rawls, a liberal and generous support 
for a year after my death, to be supplied out of my estate, 
by my said executors. 

Fourth. I wish it to be understood that the payment of 
one thousand dollars to Sarah E. Rawls is to be paid upon 
the condition that she lives with my daughter, Anna Ma- 
ria Merritt, until her death, and on that condition only. 

Fifth. I give, devise and bequeath unto my sons, Alexan- 
der S. Merritt and Ethington J. Merritt, Jr., all the bal- 
ance of my property, real, personal and mixed, to them, 
their heirs and assigns forever. 

Sixth. I appoint my sons, Alexander 8. Merritt anp 
Ethington J. Merritt, Jr., executors of my last will and 
testament, made by me this 23rd day of July, A. D. 1873. 

“ That upon the death of the testator at the date stated 
A. 8. Merritt accepted the trusts created by the will, en- 
tered upon the execution of the same, and continued to 
pay over the annual interest on the bonds due to your 
oratrix up to the 19th day of November, 1875, since which 
time he has refused to pay the same or any portion of it ; 
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that your oratrix continued to live on said place with the 
said Anna Maria Merritt until about the 17th day of 
March, 1876, when the said Alexander 8. Merritt induced 
her to leave said place and come to reside with him in 
Marianna, for the sole purpose, as plaintiffs believe, to de- 
feat, if possible, your oratrix’s right to the interest upon said 
bonds that he might reap,the benefit of it himself; that your 
oratrix has continued to reside at said place ever since the 
death of the testator, and is, and has been willing that the 
said Anna Maria Merritt should reside there with her, and 
believes that if the said Anna Maria Merritt was left to 
her own will, she would return and live with her; 
that she has so expressed herself to your oratrix since 
she left, but having an imbecile mind she is an easy 
victim of the said A. S. Merritt; that it was on ac- 
count of her imbecility of mind and incapacity to take care 
of herself, recognized by her father, Ethington J. Merritt, 
that said will was so worded as to require your oratrix to 
live with her in order to secure the benefits of the provis- 
ions of the will. 

“ That your oratrix lived with the said testator as a mem. 
ber of his family for seventeen years, his wife being her 
aunt; that she had a great deal of the care of the said 
Anna Maria Merritt before testator’s death, and that she 
continued to give her the same care and attention up to 
the time she was induced to leave through the devices of 
the said Alexander S. Merrit; that she is informed and be- 
lieves that she persistently refused to leave until overper- 
suaded by one H. B. Grace, whom the said Alexander S$. 
Merritt employed for the sum of fifty dollars for that pur- 
pose ; that after being induced to leave her and go to the 
said A. 8. Merritt to live, she ran away from his place and 
came back to your oratrix and told her that she had rather 
live in a little bathing-room attached to the dwelling 
on a dry crust of bread than to have to go back and 
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live with her brother; that she believes her attachment to 
her is as strong as it ever was; that she has received mes- 
sages purporting to come from her to the effect that 
she intended to return, and that before she could be induced 
to go back to her brother the second time she informed 
your oratrix that her brother threatened to take everything 
she had away and not leave a piece of bread for her to eat 
if she would not return to his place and live there; that 
the said Alexander S. Merritt is the sole surviving execu- 
tor of said will, and owns the remaining interest in 
said bonds and land. Plaintiffs then charge that his tak- 
ing his sister, Anna Maria Merritt, from the old homestead 
and from the care and attention of your oratrix is against 
the intention of the will, and to defraud your oratrix as 
well as the said Anna Maria Merritt of the benefit secured 
to them under the will and to himself profit thereby. 

Plaintiffs pray an account of the interest alleged to be 
due, and for decree for that sum with interest thereon, and 
for a further decree directing the trustee to pay over annu- 
ally her share of the interest upon said bonds so long as the 
said Anna Maria Merritt shall live and your oratrix re- 
sides upon said place and is willing to live with the said 
Anna Maria Merritt. 

ANSWER OF DEFENDANT. 


Defendant, A. S. Merrit, answers admitting that he ac- 
cepted the trust as alleged, affirming that he has refused to 
pay the interest upon said bonds since November, 1875, 
because he believes that complainant, Sarah E. Jenkins, 
formerly Sarah E. Rawls, has forfeited all right and title 
to the same by her intermarriage on the 5th day of Octo- 
ber, 1874, with complainant, Wilbur F. Jenkins; that by 
said marriage she became subject to the direction, will and 
control of her husband, and that so soon as she entered upon 
her married life she ceased to live with Anna Maria, and 
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forfeited all right to any of the provisions of the will. De- 
fendant denies the charge as to his employment of Grace 
to induce his sister to come and live with him, and affirms 
that soon after his father’s death designing persons caused 
his sister to become unfriendly to him, and that this un- 
friendliness was kept up by those nearest to her for some 
time, and that during this time he treated her with the ut- 
most kindness and had for hera brother’s love. Defendant 
further answers that he is informed and believes that his 
sister, Anna Maria, opposed the marriage and objected to 
the husband’s coming to the homestead to live ; that his sis- 
ter is now about forty-four years of age; that she has been 
raised tenderly and in his father’s lifetime lived bounti- 
fully ; that for some years she has been afflicted with dis- 
ease peculiar to her sex that greatly impairs her nervous 
system, and that having a mind not naturally strong her 
mind is often in acute sympathy with her bodily afflic- 
tions and is more or less impaired. Defendant alleges that 
he has never for one moment sought to take advantage of 
this weakness ; that he has felt for her great sympathy, 
and has at all times been willing for her to make his house 
her home. He alleges that shortly after the marriage of 
plaintiffs he is informed that both of them made an effort 
to procure the said Anna Maria to make a deed of gift to 
the said Sarah E. of all her interest in the property given 
to her by her father’s will; that in three months after their 
marriage they inaugurated at the old homestead a different 
order of things than that contemplated by the will; that 
the husband took entire control of the house and planta- 
tion, he and his wife then contracted with and taking the 
said Anna Maria to board with them for the year 1875, at 
ten dollars per month, and that this state of facts existed 
all the time Anna Maria lived there during that year ; that 
during the year 1875 his sister made complaint to him that 
the mode of living of complainants was so different from 
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what she was accustomed to that she was unable to stand 
it, and could not so continue to live; that defendant ad- 
vised her to set up for herself, and if she could not do that 
she could make his house her home; that during that year 
the said Wilbur F. Jenkins was heard frequently to declare 
that he intended to show the said Anna Maria that the 
said Sarah E. was no longer subject to her beck and call ; 
that she was his wifeand freed from the said Anna Maria 
forever thereafter ; that in November, 1875, he paid to the 
said W. F. Jenkins for his wife one half of the interest due 
upon said bonds; that he believes he acted in abuse of his 
trust’ and that the said Sarah E. had forfeited all title and 
right to the interest thereon since her intermarriage with 
the said Wilbur F. Jenkins on the fifth day of October, 
1874, and he asks that this answer be treated as a cross 
bill, and that the plaintiffs be decreed to pay back the 
same. 

Defendant further answering says that in October, 1875, 
his sister, Anna Maria, voluntarily came to his house and 
has ever since made it her home, and that he feels that the 
ties of kindred and his duty in her condition is to make 
his house a welcome home to her, and that he is at all 
times willing to extend that kindness to her which her 
afflictions so urgently demand ; that the said Wilbur F. 
and Sarah E. have enough to do to take care of their own 
family, which is increasing as time is passing ; that in Jan- 
uary, 1876, he asked the complainant Wilbur F. what he 
and the said Sarah E. expected to do for the said Anna 
Maria, to which he replied they would board her for ten 
dollars per month when she was well, but that when she 
was indisposed she must pay more; that respondent in- 
formed him that, if such were his views, he would care for 
her himself, and from that time he has refused to pay to 
the said Sarah E. any part of the provision for her under 
the will, believing that she has ceased to live with the said 
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Anna Maria in the intention expressed in said will; that 
the said Wilbur F. has been in possession of the lands 
since 1875, paying no rent therefor for the year 1875, pay- 
ing a small rent for 1876, and agreeing to pay $75 for the 
half interest for the year 1877. 

Defendant then claims the right to recover all sums paid 
since the marriage, and asks that his answer be treated as 
a cross bill. 

To so much of this answer as relates to the matter of 
cross bill, there were exceptions taken by plaintiffs. By 
consent, this matter excepted to was subsequently stricken 
out. There were replication, proofs, hearing and a decree 
dismissing the bill at plaintiff's cost. From this decree this 
appeal is taken. <A reversal is sought here upon two 
grounds: The first ground is alleged error in “ overruling 
the several objections of complainants to the interrogato- 
ries propounded by defendant.” 

The record fails to disclose any action in reference to 
these objections taken by the court. The record recites 
simply that the cause was heard “ upon bill, answer, repli- 
cation and evidence.” While there are some objections 
taken to the interrogatories of the defendant by the plain- 
tiff to be found in the record, yet no action of the court in 
this matter is shown. It does not appear that any motion 
to suppress the depositions, or any part thereof, was made 
by the plaintiffs below, (the appellants here,) and in such 
case the objection must be treated as abandoned. 

The discussion of the only remaining ground upon which 
a reversal is sought involves a consideration of the merits 
of the cause as it appeared from the pleadings and_ proofs. 
That ground is that the court erred in denying the prayer 
of the complainant’s bill, and ordering the bill to be dis- 
missed. 

We have already stated the substance of the pleadings. 
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The substance of the testimony may be briefly stated as 
follows : 

Miss Sarah E. Rawls was a niece of the second wife of 
the testator and had known the testator and his daughter, 
her co-legatee, Miss Anna Maria Merritt, since 1857. Her 
residence with the family commenced during her child- 
hood ; for a long time she was treated as a member of the 
family and “assisted in keeping house.” Miss Anna 
Maria Merritt, the daughter of the testator, was of “ weak 
and imbecile” mind, “addicted to imprudent habits, re- 
quiring care and special attention.” She was peculiarly a 
proper subject for the sympathy as well as the care and at- 
tention of Miss Rawls, and there is no question that, dur- 
ing the life of the testator, such sympathy was felt and 
such care and attention extended to her. 

The testator died on the 19th of November, 1873, leav- 
ing the will, a copy of which is set forth in the beginning 
of this opinion. The defandant, the son of the testator, is 
the executor of this will as well as the trustee named to 
execute the trusts created for the benefit of his sister, Anna 
Maria Merritt, and the inmate and friend of his father’s 
family, Miss Rawls. He is also residuary legatee and de- 
visee. After the death of the testator, Miss Merrit and 
Miss Rawls resided together upon the old homestead until 
March 17,1876. Onthe fifth of October, A. D. 1874, Miss 
Rawls married Wilbur F. Jenkins. To this marriage Miss 
Merritt at first objected, but afterwards consented. Mr. 
Wilbur F. Jenkins after his marriage resided with his wife 
and Miss Merritt upon the homestead place and assumed 
the general control of the household as its head. To this 
no objection was made by Miss Merritt so far as the testi- 
mony discloses. 

At the death of her father there was for some time no 
communication between Miss Merritt and her brother, the 
defendant, and she was not friendly to him. In 1875 this 
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feeling of unfriendliness ceased and she made her brother 
her agent. He rented Mr. Jenkins the land for the year 
1876. 

There is some difference as to the terms upon which Miss 
Merritt boarded with Mr. and Mrs. Jenkins. Mr. and 
Mrs. Jenkins state that her part of the rent of the planta- 
tion was to pay her board, while the defendant states that 
Jenkins was to charge his sister $10 per month if well, and 
more if sick. 

There is conflict in the testimony as to the treatment of 
Miss Merrit by Mr. and Mrs. Jenkins before she left to 
live with her brother. There is evident bitterness and ill 
feeling between the defendant and the complainants. Mr. 
and Mrs. Jenkins affirm that every necessary care and at- 
tention were extended to Miss Merritt; that she left under 
the advice and at the solicitation of her brother, whose in- 
terest it was, they affirm, to destroy the kind relations ex- 
isting between the parties and to defeat the purpose of the 
testator. Mrs. Jenkins swears that she extended the same 
care and attention to Miss Merritt after her father’s death 
that she did while he was alive; that when Miss Anna 
Maria Merritt was sick she occupied the same room with 
her and gave her all necessary attention, and that she was 
uniformly kind. On the contrary, the defendant testi- 
fies that his sister sent for him, expressed a desire to go to 
his house and that, as an affectionate brother should have 
done, he invited her to make his house her home. The 
only witness who speaks to the fact of treatment, except 
Miss Merritt and the plaintiffs, was the defendant’s wit- 
ness, Grace, who swears that he was at the house where the 
parties resided ; that there was a difference between the 
“ table fare” of the father of Miss Merritt and that of Mr. 
and Mrs. Jenkins; that the fare of the latter was not so 
good as the former, and that he heard Mr. Jenkins ina 
conversation with Miss Merritt say that Bettie was now 
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his wife and no longer at her beck and call. On cross-ex- 
amination, he, however, says that there was plenty on the 
table; that it was as good as the ordinary country fare ; 
that he never heard any complaint on the part of Miss 
Merritt when Mr. and Mrs. Jenkins were present, and that 
he saw no unkindness on their part toward her. 

As to this witness, (H. B. Grace,) John P. Sanders, “a 
minister of the gospel,” swears that he had a conversation 
with him early in the year 1877; that Grace stated that 
he had been paid fifty dollars by defendnnt to get him to 
negotiate with Miss Merritt to get her in a good humor 
with him, and that it took him two weeks to do it, and 
that afterwards in the summer of 1877 he (Grace) said the 
fifty dollars was for attending to a land trade. This state- 
ment is denied by Grace, and the defendant says that no 
money was paid except for service in connection with a 
land trade. 

Miss Merritt, when asked to state “fully” the reasons 
for leaving the old homestead, said: “I left on account of 
the marriage of Miss Bettie Rawls to W. F. Jenkins; I 
disliked Mr. Jenkins.” She states again: “I ceased to re- 
side there on account of Mr. Jenkins.” When asked gen- 
erally whether Mrs. Jenkins refused to give her attention 
when sick, she answered that she did. In answer to a like 
suggestive questionsheanswered that there wasa great change 
in the maner of Mrs. Jenkins after her marriage ; that after 
the marriage she “dropped ” her altogether. She says, “ I 
was in delicate health and could not get the food necessary ; 
I was charged extra prices for the food necessary ; that 
cakes were charged to me; this occurred only when I was 
sick.” ; 

The defendant, the executor and trustee, maintains that 
Mrs. Jenkins (formerly Miss Rawls,) has forfeited the right 
to one-half of the interest accruing upon the bonds held by 
him in trust by a failure to comply with the conditions 
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upon which she was to continue to receive the money. 
This is the only question in the case. 

The defendant, through his attorney here, insists that 
the legacy was based upon a condition precedent which has 
not been performed. 

Reducing the argument to its elementary propositions, it 
is that the condition of a co-residence upon the place is 
violated by the marriage of Miss Rawls and the alleged 
change in the treatment of Miss Merritt by Miss Rawls 
after her marriage. 

To the questions thus submitted we address ourselves. 

We cannot agree with the first proposition that the con- 
dition here in reference to the interest of Miss Rawls in 
these bonds is upon a condition precedent. 

The legacy here, so far as the interest upon the bonds was 
concerned, was conditioned upon co-residence of Miss Rawls 
upon the homestead place with Miss Merritt, and this isa 
condition subsequent. True, co-residence must exist in 
order that the interest should continue, but the condition 
is upon the continuance of a state of circumstances then 
existing, and the estate and interest of Miss Rawls vested 
upon the death of the testator. The legacy here was upon 
condition subsequent. 

The title passed to the trustee, the estate was vested and 
was to continue so long as there was a continuance of a 
then co-residence upon the place. 1 Pet., 376; 9 Wheat., 
325; 25 Maine, 525; 1 Jarman on Wills; 8 Pet., 326; 14 
How., 488. 

Chief Justice Marshal in 3 Peters, 374, speaking for the 
court in reference to this general subject, says, “it is cer- 
tainly well settled (2 Bos. and Pull., 295 ; 1 D. and E., 645,) 
that there are no technical appropriate words which always 
determine whether a devise be on a condition precedent or 
subsequent. The same words have been determined differ- 
ently, and the question is always a question of intention. 
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If the language of the particular clause or of the whole 
will shows that the act upon which the estate depends 
must be performed before the estate can vest, the condition 
is of course precedent, and unless it be performed the de- 
visee can take nothing. If,on the contrary, the act does not 
necessarily precede the vesting of the estate, but may ac- 
company or follow it, if this is to be collected from the 
whole will, the condition is subsequent.” 

In Maverick vs. Andrews, 25 Me., 525, there was a de- 
vise to the wife on condition that she should support and 
maintain ina comfortable and suitable manner the mother 
of the testator, should she survive him. This was held to 
be a condition subsequent, the devisee being entitled to en- 
ter upon the estate and enjoy it until forfeited by non-com- 
pliance with the condition. 

Here, upon the death of the testator, the estate vested in 
the trustee with such powers as usually attend such trusts, 
and the beneficial use and interest passed to the legatee, to 
continue so long as her then co-residence with M iss Merritt 
upon the homestead place continued. 

Having determined the nature of this condition, the only 
question remaining to be determined is, has there been such 
an act by the legatee, Miss Rawls, as works a forfeiture. 

Defendant insists that such acts have been done by this 
legatee. These acts consist of a marriage and subsequent 
treatment of Miss Merritt by Mr. and Mrs. Jenkins. 

The marriage is admitted. As to the treatment there is 
conflict in the testimony. 

It is insisted by the respondent that the “ marriage rend- 
ered it impossible for her (Miss Rawls) to comply with the 
terms of the will; that when she ceased to be Miss Rawls 
and became Mrs. Jenkins, she was no longer the person pro- 
vided for by the testator; that so soon as she entered upon 
her married life she ceased to live with Annie Maria and 
forfeited all right to any of the provisions of the will; 














SUPREME COURT. 








Jenkins et ux. v. Merritt—Opinion of Court. 








that by her marriage she lost her individuality, she changed 
her status and became subject to the control, direction and 
disposition of her husband.” 

The general proposition that a legacy to A. or B. is for- 
feited by marriage, when no such condition is in the will, 
cannot certainly be maintained. While the marriage of a 
female results in a change of name or address, it does not 
change the personal or individual existence of the party 
named. Herrights under such a will remain. It is true 
that upon her acquisition of her interest in a will, it may 
become, in a manner, subject to the control of her husband, 
but the will not prohibiting the contracting of such rela- 
tion, it cannot be said that such power or control, as results 
from its subsequent existence, is prohibited. This suit is 
restricted alone to the interest of Miss Rawls or Mrs. Jen- 
kins, (for there is a personal identity,) and concerns only 
her interest arising from the provisions of the will as to 
interest upon the securities. She is entitled to this money 
upon the sole condition of co-residence upon the place. 
There is no other expressed condition. Nothing is pro- 
vided as to the details and nature of this co-residence. The 
testator does not direct whether the expenses of the house- 
hold shall be paid in common, or that the one or the other 
of the ladies should board with the other. It certainly 
does not contemplate that Miss Rawls should, from what 
she was to receive, support and maintain Miss Merritt. 
There was a provision made for Miss Merritt, and from 
this fund her maintenance and support was expected to 
come. 

It is insisted that the marriage relation results in its be- 
ing the duty of the wife to comply with the wishes or di- 
rections of the husband as to her place of residence. This 
may be true, but it is not even pretended in this case that 
such power has been exercised. On the contrary, for the 
year 1876, (the time at which Miss Merritt left the home- 
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stead place,) the respondent, the trustee, rented the land to 
Mr. Jenkins, the husband, and Mrs. Jenkins, Mr. Jenkins 
and Miss Merritt were then residing together upon the 
place. It is also insisted that, looking to all the circum- 
stances, there is an implied condition of celibacy upon a 
violation of which the legacy was to cease and determine. 

It is unquestionably reasonable to presume that the tes- 
tator expected and desired that Miss Rawls should extend 
towards his afflicted daughter that care and attention which 
her situation required. This care and attention, however, 
is not in any way mentioned as a condition in the will. 
The testator, as to this matter, trusted to the gratitude and 
the character of Miss Rawls, as well as to the affection for 
and attachment to his daughter before that time exhibited 
by Miss Rawls. 

Admitting that such was the desire, the intention and 
expection of the testator, and that such unexpressed but 
reasonably presumed purpose and intention is effective to 
make such care and attention a condition, (a matter which 
we do not decide,) we enquire whether marriage alone ren- 
dered Miss Rawls unable to give Miss Merritt such aid and 
assistance. In connection with this question we will also 
examine the evidence as to treatment. The precise condi- 
tion of Miss Merritt we cannot ascertain from the testimo- 
ny. She is said to be of “imbecile” mind. This is sim- 
ply weakness of mind; but to what extent that weakness 
exists is nowhere shown. She is also said to have “ impru- 
dent habits.” This is very general. Without some knowl- 
edge of the degree of weakness of mind, as well as the 
character and nature of the imprudent habits, we cannot, 
with any degree of certainty, define the nature of the care 
and attention required by her situation. If this mental and 
physical state was of such a nature as to preclude the pos- 
sibility of a married woman giving the necessary attention, 
it devolved upon the defendant to establish it. The fact of 
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co-residence being proven, and the fact of marriage being 
admitted, it devolved upon the defendant to show that 
Miss Merritt’s condition after marriage was such that such 
attention as was necessary could not be given by a married 
woman. 

Taking the proposition generally, we cannot see that 
marriage alone, or in the abstract, necessarily rendered it 
impossible for Miss Rawls to give, or cause to be given, to 
Miss Merritt all the attention necessary. This would de- 
pend greatly upon the character of the man she married. 
If his wishes were that she should give no attention to 
Miss Merritt, or that she should not reside with her, a com- 
pliance with such a request would involve a forfeiture of 
the legacy. If, however, she married a man of disposition 
kind, sympathetic and considerate, one who would appre- 
ciate a feeling of gratitude to the source from which his 
wife derived substantial aid and assistance, then marriage 
would relieve her of many strictly business duties and ena- 
ble her to give, or cause to be given, greater attention to 
her afflicted friend and co-legatee. In this case the evi- 
dence does not establish any unkind treatment by Mrs. 
Jenkins. The only testimony that looks to this direction 
is that of Miss Merritt. In considering her testimony we 
must recollect her condition. What she states is in reply 
to leading questions; is for the most part general, and when 
it relates to acts in detail is not satisfactory. Miss Merritt 
left, she states, on account of Mr. Jenkins, and yet she 
states that while she first objected to the marriage, she 
afterwards consented to it when Mr. Jenkins stated that he 
intended to marry and take Miss Rawls from the place. 
Her complaint, when precise acts are spoken to, is that she 
was charged extra prices for necessary food for one in deli- 
cate health ; that cakes were charged to her; that this oc- 
curred only when she was sick. The respondent states that 
Miss Merritt paid the sum of $10 per month for board, and 
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the evidence shows that the fare was as good as the ordina- 
ry country fare. An extra charge for delicacies we cannot 
say was improper, there being no obligation upon Mrs. Jen- 
kins to supply and pay for such articles. 

With the testimony of Miss Merritt the testimony of 
Mr. and Mrs. Jenkins is in conflict. It devolved upon the 
trustee to prove at least such a state of circumstances as 
would create the necessity for and justify a separation be- 
tween the parties. In connection with this subject it may 
be remarked that the defendant and trustee rented the place 
to plaintiff Jenkins for the year 1876, thus showing a con- 
siderable degree of confidence in him. Marriage alone does 
not destroy the fact of co-residence, nor does it necessarily 
create a cause for or justify a voluntary separation by the 
act, in this case, of Miss Merritt, nor is any treatment jus- 
tifying separation proved. 

We have thus treated this question upon the hypothesis 
that there might have been such a state of circumstances as 
would justify a separation by Miss Merritt, and a forfeiture 
of the legacy by Miss Rawls. The proof establishes no 
circumstances of this character, and for this reason it is 
unnecessary to announce any legal principle upon such a 
hypothetical state of facts. 

Leaving this discussion upon the facts, we will state the 
principles of law which we think are applicable to the sub- 
ject. 

This is a testamentary disposition of personal property, 
a bequest, upon condition subsequent, the property being 
given over upon non-performance of the condition. 

A condition of co-residence of one legatee with another, 
both being at the time unmarried ladies, one the daughter 
of the testator requiring care and attention, being of weak 
mind and imprudent habits, the other being the niece of 
the testator’s wife, fora long time an inmate of his family, 
an assistant in “ keeping house.” 
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There is no ambiguity in the will. The condition is 
simple co-residence upon the homestead place. A few years 
after the death of the testator the niece of his wife marries 
and his daughter leaves the place. 

The law is, that where the bequest is made in plain terms 
and upon a condition plainly named, no additional condi- 
tion can be added where there has been a change of cir- 
cumstances from those existing at the date of the execu- 
tion of the will and the death of the testator, upon what 
may be presumed would have been the wish of the testator 
under such changed circumstances. The testator may or 
may not have contemplated the marriage of Miss Rawls, 
but in the absence of anything relating to the subject in 
the will, the court cannot make it a condition of the enjoy- 
ment ot the bequest. As stated in the case of Madison vs. 
Chapman, 5 Jur., N. 8., 277, “ it cannot be conjectured what 
the testator would have done if the state of things that has 
happened had been present to his mind.” It is true that 
there are many cases in which the strict signification of 
technical terms is varied to meet the obvious intention and 
purpose of the testator ; thus the words heirs and heirs of 
the body are often held to be descriptive of persons, and 
as words of purchase and not of limitation, but where 
there is no ambiguity, and “ where the meaning of the 
words used by the testator is clear, it must be adopted, 
whatever the inclination of the court may be.” (Stewart 
vs. Jones, 5 Jur. N. S., 299.) 

We have a strong illustration of this rule in the case of 
Brandow vs. Brandow, 66 N. Y., 401. In this case the 
provision of the will was, “ I do hereby will in trust to my 
wife Elizabeth all my property, both personal and real, 
whatsoever and wheresoever, during her lifetime. In con- 
sideration of which it shall be her duty to care, protect and 
educate our children until they are of age.” Upon the 
death of the widow the question arose whether the ex- 
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penses of the care and education of the minor children was 
a charge upon the estate. Any one would presume such 
to have been the desire of their father. The court of ap- 
peals say the words of the will are plain, the estate of the 
wife was a life estate, and the trust was limited to it. In 
answer to a suggestion that if such a state of things had 
been contemplated by the testator he would no doubt have 
so desired, the court say he may not have contemplated 
the contingency of the death of his widow before the child- 
ren were of age, but it is the duty of courts to give effect 
to the intention expressed in the will, whatever they may 
suppose the testator would have done if the particular 
event which has happened had been foreseen. 

As remarked by the Chancellor in the case of Wilbra- 
ham vs. Scarisbrick, (1 H. L. C., 188, Story’s Eq. Jur., 
1074, B. & F.,11 Ed.,) “such imputed intentions are in 
most respects speculative and uncertain, and where any are 
to be found which the construction of the clause in ques- 
tion, according to its ordinary meaning, will not carry into 
effect, or may defeat, it is more probable that such failure 
will arise from the testator not having contemplated or 
provided for the very many events which may be supposed 
as possible to arise in the family, than that he used such ex- 
pressions in any other than the ordinary meaning. The 
clause being plain and simple in its language, we do not 
think the rules of construction, now considered as settled, 
will warrant the clause receiving a construction other than 
according to its ordinary meaning, without its appearing 
satisfactorily from other parts of the will that the language 
was used by the testator in some other sense.” (See also 
27 Vmt., 485.) : 

The only authority called to our attention in this connec- 
tion by the respondent is the general language of Mr. 
Greenleaf, (Greenleaf Ev., 287,) to the eftect that the ob- 


ject of the court in construing a will is to follow the inten- 
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tion of the testator, and to do this “the court may put 
themselves in the place of the party and then see how the 
terms of the instrument affect the property or subject-mat- 
ter.” This applies to cases where the meaning and appli- 
cation of words used cannot be ascertained without eyi- 
dence of all these facts and circumstances, and to cases of 
like character. No authority can be found for the view 
that the circumstances surrounding the testator can be con- 
sidered to determine what would have been his intention in 
the event of a change of the circumstances existing at his 
death not anticipated by him. 

The general rule is, that to admit evidence of extrinsic 
and collateral facts, there must be some difficulty in apply- 
ing the words of the will to the subject-matter, or to the 
persons interested in the bequest or devise. 

Again, the condition which we are to add here is in re- 
straint of marriage. In view of the law in relation to 
that subject, we can entertain no doubt at all that we would 
violate the uniform rule which controls the matter by im- 
plying any such condition. 

Even express conditions prohibiting marriage, as a condi- 
tion of enjoying personal legacies, whether such conditions 
are precedent or subsequent, are not favored by the courts. 
2 Ver., 573; 2 Atk., 616; 1 B. C. C., 303; 10 Ves., 230; 3 
Whar., 575; 10 Pen. State, 75; 8 Maryland, 517; 6 Mass., 
169; 3 Red., 244-47-61. 

Mr. Justice Story thus states the general principle, (1 
Story’s Eq., 280,) “conditions annexed to gifts, legacies 
and devises in restraint of marriage are not void if they 
are reasonable in themselves, and do not directly or virtu- 
ally operate asan undue restraint upon the freedom of mar- 
riage. If the condition is in restraint of marriage gener- 
erally, then, indeed, as a condition against public policy 
and the due economy and morality of domestic life, it will 
be held utterly void.” For very clear statements of the 
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principle see also 1 Fonbl. Eq. 1, Ch. 4, §10, note q.; 1 
Simons, N. S., 37. 

Lord Mansfield, in Long vs. Dennis, (4 Burr., 2055,) said, 
“conditions in restraint of marriage are odious, and are 
therefore held to the utmost rigor and strictness.” Lord 
Eldon seems to have thought this expression too general, 
(19 Ves., 19,) but his views are not in conflict with the gen- 
eral rule as announced by Mr. Justice Story. 

Certainly, in view of these rules, we cannot by implica- 
tion add a condition in restraint of marriage, when we find 
nothing in relation to the subject in the will. 

There is but one other principle, as we conceive, applica- 
ble to this case in its various phases, which we have not 
considered. That is the question of the forfeiture of a con- 
ditional legacy. 

The respondent, as a defence, insists upon a forfeiture by 
condition broken. 

The case of Hogeboom vs. Hall, (24 Wend., 148,) treats 
at some length of this question. In that case the testator 
gave a farm to his son in fee, upon condition that his 
daughters should have the use and occupation of a room in 
his dwelling house and be provided with food, raiment and 
fuel as long as they remained unmarried. The daughters 
left the house and remained away voluntarily for several 
years. There was other evidence from which the daugh- 
ters insisted that there was a forfeiture of the estate. Mr. 
Justice Bronson, for the court, says, “conditions which 
destroy an estate are taken strictly, and although a forfeit- 
ure must be enforced when clearly established, it should 
not prevail upon doubtful construction of evidence. The 
plaintiff insists on a forfeiture, and the burden lies upon 
her of showing the condition broken.” 

It is unnecessary to elaborate a principle so generally 
recognized as this, and we say nothing more on the sub- 
ject. 
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Entertaining these views, the result is that the decree of 
the Circuit Court must be reversed. 

The decree is reversed. The case will be remanded with 
directions to state an account between the parties upon 
principles consistent with this opinion, and for further pro- 
ceedings conformable to law and equity in this behalf. 





Hyer’s Executors, PLAINTIFFS AND RESPONDENTS, Ys. 
Caro’s Exrecutrix, DEFENDANT AND APPELLANT. 


1. The defendant having consented to the filing of a supplemental bill 
and demurred thereto, cannot afterwards object on the ground of 
irregularity, such consent and pleading tbeing a waiver of any 
irregularity in practice or pleading which might have been availa- 
ble. 


2. A part owner of a ship cannot recover of another part owner in pos- 
session for negligence in the management of the common property 
which does not amount to a wrongful destruction of it, and the 
latter is not liable in a suit in equity to account to the former 
for earnings which might have been made by greater diligence, e. 
g., by making a greater number of possible voyages, no express 
contract being violated. 


3. A part owner of a ship being in possession and control, and acting 
as master by virtue of his control as majority owner, is not such 
general or special agent of the minority owner as to create the spe- 
cific liability which commonly attaches to the character of an agent 
in respect to the diligence due to an employer as between principal 
and agent.* 

4, In common law actions the evidence taken upon the trial is no part 
of the record, unless made so by bill of exceptions. In chancery 
causes, all of the evidence taken is a part of the record, without 
the formality of a bill of exceptions. Hence, in common law cases, 





* Head-notes 1, 2 and 3 were pompeeee by the Chief-Justice as the syllabus to the opinion 
on the original hearing, and the others by Mr. Justice Westcott as the syllabus to the 
opinion on the re-hearing. 
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in the absence of a bill of exceptions, action of the Circuit’ Court, 
taken with reference to facts which should appear by bill of excep- 
tions, is presumed to have been justified by the evidence. In chan- 
cery causes, the presumption being that the record, as certified, 
contains all of the evidence, the action of the Circuit Court, based 
upon the evidence in the record, is to be examined with reference 
to the record, and the record is to be taken as containing all the evi- 
dence material in the cause. In equity causes any omission must 
be supplied by certiorari, which may issue at the instance of the 
appellee under the rules, or by the court in cases where it is satisfied 
that what is omitted is material in the consideration of the case. 


. In chancery causes, in cases involving matters of account, where the 


books, are extracts therefrom, used before the master in stating an 
account, are not in the record certified to this court, it is not the 
practice of this court to affirm a decree upon the presumption that 
the books contained evidence of independent facts in addition to 
what is reported or referred to by the master. 


. An appeal from a final decree in a case in chancery commenced be- 


fore the Code, but decided after its repeal, opens for consideration 
all prior interlocutory orders or decrees connected with the merits 
of the final decree. 


. Error in an interlocutory decree, in that it is too broad, granting re- 


lief outside of the case made by the facts alleged in the original 
bill, is cured by the defendant consenting to the filing of a sup- 
plemental bill alleging the additional facts and making a corres- 
ponding prayer. 


. At common law, one tenant in common of a chattel had no method 


of dispossessing his co-tenant. All being equally entitled to pos- 
session, one in actual possession had a right to maintain it against 
the other, and was not liable, in the absence of an agreement, ex- 
press or implied, imposing such liability for a want of industry and 
diligence in its use, nor could the tenant out of possession compel 
the tenant in possession to use or employ the chattel. 


The rule stated in the previous note did not, in some respects, apply 
to ships. The employment of a ship being a matter of public con- 
cern, a tenant in common in possession was not permitted to let 
the ship remain idle against the wish of his co-tenant. Asameans 
to enforce such employment, however, a part owner in possession 
was not held responsible in a court of common law or chancery to 
another part owner for a want of industry in the use of the ship. 
The means by which employment was secured were other than 
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this, and the jurisdiction to enforce the right was to be found in a 
court of admiralty. 


10. There are three kinds of possession of a chattel by a tenant in com- 
mon: One in reference to title. Here the possession of one is 
possession of all, and such presumption is destroyed only by actual 
ouster or clear proof of adverse possession. Two, in reference to 
employment or use. First, a possession resulting from agreement 
between the parties, express or implied from circumstances. Here 
an actual use, although by one, is still a common employment for 
a common benefit, regulated by the contract. Second, a posses- 
sion not referable to any contract or agreement between the par- 
ties—a possession by virtue of his right as part owner or co- 
tenant. 


11. Where any special liability to one tenant in common arises out of 
the possession and use of a ship by his co-tenant or part owner, 
under an agreement between them, express or implied, as to use, 
the co-tenant seeking damages for a violation of this agreement as 
co-tenant, must allege facts constituting such agreement or con- 
tract, and, in the event they are not admitted or are denied, must 
prove them. 


Appeal from the Circuit Court for Escambia county. 

This is a suit commenced in chancery in May, 1859, 
prior to the adoption of the Code of Procedure, but the 
final decree was not rendered till after. The bill of complaint 
was filed by the respondent’s testator against the appel- 
lant’s testator. 

The following extract from the Master’s report filed 
June 11, 1860, will indicate the theory of the same: 

“T have stated the account of the amounts which the 
schooner Powhatan, mentioned in the decree, has earned 
since the 25th day of September, A. D. 1856, as well as 
the amounts which she might have earned by the exercise 
of due diligence, together with the balances due complain- 
ant at the several periods of settlement, after allowing de- 
fendant for all proper disbursements, &c., according to the 
derections of the decree; charging said defendant with in- 
terest on said balances from the date of their becoming 
due up to the time of the stating of his account; the par- 
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ticulars and items of which account appear in schedule 
‘A’ hereto annexed and forming a part of this report. 

“That in arriving at a conclusion as to what amount of 
money might have been earned by said schooner if proper 
diligence had been used, I have been guided by the evi- 
dence before me as to the qualities and facilities of the ves- 
sel and the number of trips which she might and ought to 
have made during each year, and have charged defendant 
with the number of additional trips which, when taken 
together with the trips he actually made, would amount 
to the number specified ; and have charged defendant, as 
the earnings of every such trip, with the average amount 
he earned, according to his own admission, by each trip ac- 
tually made, allowing him for every trip so charged, and 
which was not actually made, the proper credits. 

“That in allowing defendant credits for each additional 
trip with which I have charged him, but which he did 
not actually make, I have taken the average of all inciden- 
tal expenses attendant upon the vessel when making trips, 
as shown by her books, within each period of time extend- 
ing from settlement to settlement, and have allowed de- 
fendant accordingly. 

“That in computing the interest, which ought to run from 
every date when asettlement was due, I have, in the absence 
of all evidence on this point as to the agreement of the par- 
ties, or the custom of the port, adopted such dates of set- 
tlement as I find in defendant’s books as points from which 
to work. 


ta A.) 
“ Philip A. Caro, master of schooner Powhatan, in ac- 
count with Henry Hyer, part owner: ‘DR. 


1855. 
March 9.—To amount earned by 4 trips, from 
Sept. 24, 1854, to date, as per Caro’s 
GENER i 0 < denvcnns pikes halen $2,870.15 
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March 9.—To this much more that ought to have 
been earned (at the rate of 14 trips 
| ee eee re 1,212.00 


“ 9.—By amount of actual ex- 
penses and disbursements $1,908.93 
“  -9.—By amount of actual ex- 
penses that would have 
been incurred in extra 
GD ovivscs scanceases 140.00— 2,048.93 


. $1,533.22 
* 9,—To one-fourth of above balance due 


MP ns52 teneenen ree ree $ 383.30 
* 9.—By amount paid Hyer............. 94.37 
TPENOD GMD. onc ccscsicnsscnsccc-secesccesccle Be 
1860. 
June 11.—To interest on balance to date at 6 per 
GR icacwsens saendewesscscdsvcss $ 98.84 
June 11.—Balance due Hyer this date..........3387.77” 


The account is carried on on similar principles through 
the several years to June 11, 1860, and shows a balance of 
$4,112.53 due complainant. 

The consent to the filing of the supplemental bill was 
endorsed on the petition of the complainant for leave to file 
such bill, and is in the following words: “ Notice of filing 
acknowledged and consent given to file the supplemental 
bill within ninety days,” and is signed by the defendant’s so- 
licitors. On the 26th day of June, 1866, the day the petition 
was filed, the Chancellor made an order granting leave “ to 
complainant to file a supplemental bill, and by consent the 
same may be done in sixty days.” 
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The final decree or judgment appealed from was rendered 
April 6, 1876. It adjudged that complainants as execu- 
tors recover of the defendant as executrix $4,112.53, the 
amount reported by the master, and interest at six per 
cent. from June 11, 1860, making principal and interest 
$8,015.92, and costs and allowances. 

The other facts are stated in the opinion of the court. 


A, E. Maxwell and W. A. Blount for Appellant. 
E. A. Perry for Respondents. 
Tue Cuier Justice delivered the opinion of the court. 


The point first discussed in the briefs of the counsel re- 
lates to the regularity as a question of practice of the fil- 
ing of the supplemental bill under which, and upon the 
testimony taken prior to filing it, the decree was pro- 
nounced. It is. insisted by the counsel for appellant that 
the supplemental bill was irregularly and improperly filed. 

There are, however, two valid reasons why this objection, 
though perhaps tenable in other respects, should not have 
weight here; the first of which reasons is, that the solici- 
tors for the appellants (defendants) consented in writing, as 
appears from the record, to the filing of the supplemental 
bill, being fully advised of its entire scope and purpose by 
the petition addressed to the court praying leave to file it; 
and the second is, that the defendant demurred to it, thus 
placing in issue before the court the matters of law and 
fact contained in the bill. 

This supplemental bill is at most an amendment of the 
original bill containing grounds and prayers for relief addi- 
tional to those of the original bill, and was filed eight years 
after the original, and five or six years after the depositions 
and the master’s report were filed and exceptions thereto 
taken. It cannot be said, therefore, that either party acted 
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unadvisedly, and whatever objection to thus amending the 
bill might have been available to the defendant as a ques- 
tion of practice, it was waived by the consent and the de- 
murrer. 

The demurrer brings up the merits of the supplemental 
or amended bill. 

The original bill was brought against the detendant 
Caro, who owned three-fourths of the schooner Powhatan 
and who acted as her master and manager, for an account- 
ing to the complainant Hyer who owned one-fourth for his 
share of the earnings. The depositions taken under a de- 
cree of reference to a master covered not only the matter 
of the ship’s earnings and expenses, but also the subject of 
the delay and want of diligence of the defendant “as mas- 
ter and part owner ” in the management of the vessel, and 
the master’s report, purporting to be based upon the proofs 
so taken, contained an estimate of freights which might 
have been earned, deducting expenses which might have 
been incurred, if the ship had made more frequent trips, 
which she might have made, between Pensacola, her home 
port, and New Orleans, where she was engaged in the coast- 
ing trade, and allowing interest from time to time upon 
such possible earnings. 

Exceptions having been filed to this report, the com- 
plainant, deeming that his original bill did not cover the 
entire scope of the proofs and of the report, and claiming 
that the proper allegations and prayer of the bill to cover 
these grounds had been omitted by mistake or inadvert- 
ence, petitioned for leave to file the supplemental bill, set- 
ting forth the matter sought to be brought in, and the de- 
fendant consenting, the supplemental bill was filed. 

The matter thus charged is “that from the 25th day of 
“September, A. D. 1854, up to the time of taking the said 
“account, the said respondent, Philip A. Caro, as master and 
“part owner of the said schooner Powhatan did not exercise 
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“due diligence, but was guilty of such gross neglect and mis- 
“management as to seriously damage your orator as one- 
“fourth part owner of said schooner.” The prayer is 
“that your orator may have relief against the respondent 
“for such neglect and mismanagement, and that said re- 
“spondent may be held liable for what the said vessel 
“might have earned for your orator by the exercise of due 
“diligence on the part of said respondent, of which, under 
“the said decree of this court, an account has already been 
“stated and filed in this court as will more fully appear by 
“reference to the said master’s report and account now on 
“file in this cause.” 

The defendant demurred to the supplemental bill, that it 
does not set forth a case entitling the complainant to the 
relief prayed, and he says in his argument that the demur- 
rer should be sustained, because (1) Caro, being part owner, 
was not responsible to the other part owner for any loss of 
profits by negligence ; (2) because the continuance of such 
negligence was avoidable by Hyer and was not avoided, 
and (8) because Caro could not be charged with the con- 
tingent and speculative profits claimed. 

The Chancellor overruled the demurrer, and the defend- 
ant not answering over, entered decree in favor of the com- 
plainant for the amount reported by the master, with in- 
terest. The appeal is from this decree. 

The complainant’s right to recover against the defendant 
as part owner of the vessel for negligence or mismanage- 
ment of the property is the principal question here. 

Part owners of ships, as to the conduct and the rights of 
co-owners, are deemed tenants in common of the property. 
One tenant in common of personal property cannot main- 
tain an action against the other tenants in common except 
for the wilful destruction of the property or for a sale of 
the entire property without his consent, so that he is de- 
prived of the entire property and of all control over it; (9 
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Wend., 338; 9 Cow., 230; 15 Pick., 71;) but as to the 
earnings of the entire property he may maintain his suit in 
equity for his share of the net profits, such profits belong- 
ing to the several owners as a partnership fund distributa- 
ble according to the several interests. 

“ Part owners,” says Story on Partnership, $449, * being 
tenants in common, one or more of.them cannot maintain 
any action at the common law against the others for de- 
taining, or even for forcibly carrying away the ship; but 
they may for the destruction of the ship; and, by parity - 
of reasoning, probably for a sale of the entirety of the ship 
without their consent. The right, also, to an account of 
all the earnings and profits of the ship by all the part own- 
erns is clear and indisputable.” 

The ordinary remedy, he says, is by bill in equity in 
which all the owners should generally be made parties. If, 
however, there is an agreement between them by which one 
or more bind themselves to account to another for a separate 
share of the profits, such agreement may entitle him to 
maintain his action at law against the contracting party for 
his share, or to a bill in equity for an account of profits. 

“The Roman law,” he says further, §451, “seems to 
have gone a step further than perhaps has as yet been dis- 
tinetly recognized at the common law, and that is, by giv- 
ing a complete remedy in taking an account and making 
an allowance for all losses occasioned by the fraud or negli- 
. gence of one part owner to the others in the management 
of the common property. Probably our courts of equity 
would, in many cases, act upon the same just and enlarged 
policy ; but it would not be easy to point out many in- 
stances of its actual exercise and application in practice.” 

Referring to the enumeration by Pothier of the duties 
and obligations of part owners to each other, among which 
are the duty of each to pay his share of the debts and 
charges contracted for the common concern, to account with 
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the other part owners for their shares of the common earn- 
ings and profits in his hands and to pay the debts due by 
him to them, as well as the damages sustained by them by 
his acts or negligences, Judge Story remarks: “ But here 
again we must not assume, as a matter of course, that any 
one or more of the part owners is entitled, at the common 
law, to a compensation for losses sustained by the negli- 
gence or misconduct of the others in the management of 
the common property, where no special agency has been as- 
sumed, simply because the Roman law or the French law 
would seem, in like cases, to justify it; for the common 
law authorities have not as yet recognized any such gen- 
eral doctrine, and some of them may perhaps be thought 
to point to a different conclusion.” (Ib., $452.) 

Part owners or tenants in common cannot maintain suits 
against each other for the possession, or for their conduct 
in relation to the common property, because each part 
owner has the right of possession and may detain it as 
against the others, being liable only for actual profits, or 
for the wilful destruction, or the sale of the entire prop- 
erty. This is the doctrine of the common law which pre- 
vails here by express legislative recognition. Where one 
part owner of chattels is dissatisfied with the conduct of 
the other owner who has the possession or control of the 
property, as if he fails to employ it as to make a profit, 
we have been able to find no case where a court of law or 
equity has compelled the recusant possessor to make good 
the possible value of the use, or possible profits which 
might have been made if it had been profitably employed. 
The dissatisfied party is not without his remedy, for he 
may appeal to the courts for a partition or for a‘ sale and 
distribution of the proceeds. 

The same rule now prevails in this country in respect to 
ships. ‘“ What,” says Judge Story, “it may be asked, is 
to be done in case of any dissent by one or more of the part 
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owners, not only as to the repairs, but as to the employ- 
ment of the ship upon any projected voyage or adventure? 
Is the ship to remain idle and rot at the wharf? or, may 
the ship be equipped and employed so as to earn freight 
and subserve the general commercial policy of the country 
as well as the private interest of the other owners? The 
common law has here.adopted and followed out the doe- 
trines of the courts of Admiralty, founded upon the en- 
larged and equitable principles of maritime jurisprudence. 
It authorizes the majority in value or interest to employ 
the ship upon any probable design, and yet at the same 
time it takes care to secure the interest of the dissentient 
minority from being lost in any employment which he or 
they may disapprove.” The majority may employ the ship 
as they choose upon giving security to restore the ship, or 
in case of loss to pay for the shares of the minority, in 
which case the minority bears no portion of the expenses 
and are not entitled to share in the profits. And the court 
of Admiralty may compel the giving of the security, and 
may compel the delivery of the ship to part owners who 
choose to employ her by those who refuse to employ her, 
whether the majority or the minority so refuse. (Story on 
Part., §428 ; Abbott on Shipping, Pt. 1, Ch. 3, §3.) It is 
incumbent on the minority to have recourse to such pro- 
ceedings, as the best means of protecting their interests. 
For it has been decided that one part owner cannot recover 
damages against another, by an action at law, upon a 
charge of fraudulently and deceitfully sending the ship to 
foreign parts, where she was lost. (Sir T. Raymond, 15.) 
And it has also been decided in the Court of Chancery that 
one part owner cannot have redress in equity against anoth- 
er for the loss of a ship sent to sea without his assent. 
These decisions are consonant with the general rule of law 
that where one tenant in common does not destroy the 
common property, but only takes it out of the possession 
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of another and carries it away, no action lies against him. 
Abbott on Shipping, [b., and see Collyer on Part., 3 Am. 
Ed., §§1205-1208; Steamboat Orleans vs. Phoebus, 11 
Peters, 175 ; Horn vs. Gilpin, Ambler, 255. 

Part owners are not, at common law, liable to each other 
for injury or loss to their common property by negligence. 
The reason given is that each co-tenant may protect him- 
self and need not leave the property in the uncontrolled 
possession of the other unless he choose to do so; and if he 
does so choose he must take the consequences. He has 
therefore no right of action if his co-tenant or part owner 
loses or injures the property by his gross negligence, al- 
though he would have if the co-tenant had wilfully destroy- 
ed the property. 1 Parsons Mar. Law, Ch. 4, sec. 5 ; Anon., 
Skinner, 230; Strelly vs. Winson, 1 Vernon, 297. 

The case of Moody vs. Buck, (1 Sandf. 8. C. R., 304,) 
was an action by one joint owner of a steamboat against 
another joint owner, who controlled and managed her, for 
the destruction of the joint property by the negligence of 
the latter. And the question was whether one joint owner 
or tenant in common of personal property could maintain 
an action against his co-tenant for negligence in the use of 
it. ‘ The cases in which there was a recovery in favor of 
the joint owner, were all cases where there was an actual 
destruction of the property by the co-tenant, or a construc- 
tive destruction by his wilful act. The clear result of the 
authorities is that one joint owner of a ship or chattel is 
not responsible to the co-owners for the careless use of it. 
The others, if not satisfied to leave it in his care, must look 
themselves to the protection of their own property.” 

We must be excused for quoting to this extent from 
standard authors and decisions doctrines which are so 
familiar to the profession and which do not relate directly 
to the precise question raised by the demurrer in this case. 
But we think the bearing and result of the law we have 
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cited point inevitably to the proper solution of it. The 
demand is that a majority part owner must account to the 
other part owner for the possible earnings in addition to 
the actual earnings of a vessel which is in the possession of 
the majority owner, and which he refuses negligently or 
otherwise to employ in such manner as to earn more money 
than she does earn, or which he “ ties up to the wall” and 
refuses to employ in any profitable enterprise. The author- 
ities say he is not liable to the co-tenant for any con- 
duct in the control and management of the ship, except for 
its wilful destruction or the actual sale of the co-tenant’s 
interest which is regarded as tantamount to a destruction. 

If the part owner in possession is not so liable for neg- 
lecting to use or refusing to employ the vessel in any man- 
ner, it must be equally clear that he is not to be held 
liable for only employing her a portion of the time and re- 
fusing to employ her at other times when her actual em- 
ployment might be profitable to all her owners. 

We find no case where a recovery in such case has been 
allowed. .On the contrary, we find the rule well defined in 
such cases, that where a part owner of a ship is dissatisfied 
with the management of the co-owner, he may have his 
remedy in the Admiralty Court by taking measures to em- 
ploy the ship ina more profitable manner. And where 
there is such a disagreement between owners, or such con- 
duct on the part of part owners that the profitable employ- 
ment of the property is impeded, we think it the established 
rule in this country, asin Franceand Scotland, that the Court 
of Admiralty will order a sale of the ship. Story on Part., 
secs. 438-439, notes and cases cited. 

But the counsel for the respondents here insists that the 
appellant, the three-fourths owner, having assumed the 
character of master as well as part owner of the vessel, has 
become the agent of each and all of the part owners; that 
this is a “* special agency,” and that he became responsible 
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for his neglect like any other agent. It is doubtless the 
rule that upon any contract of agency the agent is under- 
stood to contract for reasonable skill and ordinary diligence, 
and he is consequently liable for injuries to his employer 
occasioned by the want of reasonable skill, and for ordinary 
negligence. By ordinary diligence we are to understand 
that degree of diligence which persons of common prudence 
are accustomed to use about their own business and affairs. 
See Story, Agency, sec. 183 ; Jones on Bailment, 5, 7, 121. 

We do not understand fhat the defendant in this case en- 
tered into any contract of agency with the complainant for 
the management of the vessel. He assumed the position of 
master by virtue of his majority ownership, without objec- 
tion, and solely because he was three-fourths own. A spe- 
cial contract with the minority might have made him a 
special agent, but this contract does not appear to have 
been made. 

The original bill charges that complainant “ became the 
purchaser of the said one-fourth part of said schooner 
in the month of November, 1853, and that ever since that 
time the said defendant has had the command and en- 
tire control of the said schooner, receiving and disbursing 
her earnings without the slightest supervision on the part 
of your orator.” The charge in the supplemental bill is 
that the said Philip A. Caro, “as master and part owner of 
the said schooner Powhatan, did not exercise due diligence, 
but was guilty of such gross neglect and mismanagement 
as to seriously damage your orator as one-fourth part 
owner.” 

There is no other charge or intimation in the entire bill as 
to the character or capacity ot the defendant. He ischarg- 
ed as “ master and part owner” with negligence and mis- 
management whereby the complainant was seriously dam- 
aged. The bill does not sever the relation of “part 


owner” from that of “ master,” nor seek to charge any lia- 
22R 
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bility as master separate from that of part owner. In the 
case of Moody vs. Buck, (before cited from 1 Sandf.,) the 
action was by one joint owner against another who “ con- 
trolled and managed ” the boat. This seems to have been 
the position of the part owner and master here. In Low- 
thorp vs. Smith, (1 Haywood, 255,) the court holds that if 
one of two joint owners of a schooner take possession of the 
whole, “ no action lies for this, for one hath as much right 
to the possession as the other, but if he destroy it,” &e. 
The capacity of master, so far as it exists, is in virtue of the 
possession taken by him as part owner, and not by virtue 
of any contract whatever between the parties. The home 
of theschooner Powhatan was at Pensacola, where both 
parties also resided, as appears from the bill. The defend- 
ant Caro was in possession of the schooner from the time 
of Hyer’s purchase in 1853 until the commencement of the 
suit in 1859, and yet there is no pretense that any remon- 
strance was made by Hyer in regard to the management by 
Caro as part owner and master, but Caro was permitted to 
manage the property in accordance with his own judgment 
under the eye, so to speak, of the complainant, who receiv- 
ed dividends of the earnings from time to time, and yet 
during the five or six years he does not pretend that he 
complained of the negligence of which he must have been 
well aware during that period, if it existed, on the part of 
Caro a3 part owner or as master or both. If such negli- 
gence as resulted in damage to the complainant was attrib- 
utable to Caro, in the meantime the complainant should 
have applied his remedy in the Court of Admiralty as we 
have already seen. It is not found in this case that the 
complainant treated with Caro as his agent, in virtue of his 
assumed capacity as master, but according to the original 
and amended bill he claims only to have had dealings and 
accountings of the earnings with Caro by virtue of the part 
ownership and defendant’s contro] as a part owner. 
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Wecannot conclude, therefore, that any such “special agen- 
cy ” existed on the part of the defendant toward the com- 
plainant as is contemplated by the law of agency, which 
holds an agent responsible for his want of diligence in the 
business of his principal. 

The decree of the Circuit Court must be reversed and the 
cause remanded with direction to set aside the order and 
decree overruling the demurrer, and to enter judgment sus- 
taining the demurrer, and dismissing the supplemental 
bill ; that the exceptions to the master’s report (except the 
10th exception, which was abandoned,) be sustained ;_ that 
the master’s report be reformed and that such further pro- 
ceedings be had in accordance with this opinion as may be 
agreeable to the practice of the court, and that the respon- 
dents, the executors of Henry Hyer, pay the costs of this 
appeal. 


The preceding opinion was rendered at the June Term, 
A. D. 1877, and thereupon at the same term the respon- 
dents filed the following petition for a rehearing: 


The petition of the respondents respectfully represents 
unté your Honors that by the judgment and opinion of 
your Honors rendered in the above stated case at the pres- 
ent term the decree stands reversed upon grounds not in- 
sisted upon by the defendant in the court below, and sur- 
rendered by the appellant in this court. , 

That in the argument of the demurrer to the supple- 
mental bill in the court below, the defendant insisted, as 
the principal ground of demurrer, that the omission of the 
original bill could not properly be supplied by a, supple- 
mental bill, and did not urge that the supplemental bill 
failed to show such special agency as would render defend- 
ant liable for negligence; that on the argument in this 
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court the appellant’s counsel (Mr. Maxwell,)expressly admit- 
ted that as master defendant was responsible. 

The other counsel for appellant, Mr. Blount, alluded to 
the point only incidentally, where he claims that his 
capacity as part owner merged within itself his capacity as 
master ; a fancy that is at once dispelled by the suggestion 
that a greater cannot be merged in the less. 

It is a well recognized fact that the master of a vessel, 
by reason of being the agent of all the owners, possesses 
while he is master powers not possessed by any part owner 
as such ; for a master, by virtue of his agency, can bind by 
his acts all the part owners, while a part owner can ordi- 
narily bind only himself and his interest. The master 
could bottomry and otherwise create liens which would 
bind the interests of all the part owners. The part owner 
as such could bind his own interest only ; that appellees 
from such admission had good cause to believe that it was 
unnecessary to urge before the court and to produce author- 
ities to sustain the point that asa master drawing pay 
from all the part owners defendant was a special agent ; 
that had not their attention been thus diverted from what 
seems the paramount point in the case, the appellees 
could, as they believe, have produced to the court reasons 
and authorities that would have satisfied the court that de- 
fendant as master was such special agent as was liable for 
gross negligence as charged in the bill and admitted by 
demurrer; that appellees believe they can sustain the 
proposition that no words in the English language so fully 
express the idea of a “ special agency ” as the words “ mas- 
ter of a vessel;” an agency of so high a character that 
throughout the world parties dealing with a vessel may 
deal with the master without inquiry as to the extent of 
his agency ; that appellees believe they can sustain the 
proposition that Caro could not have been master, entitled 
to the monthly wages paid by all the part owners which 
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the record shows he was to receive, without “a special 
contract with the minority owner ;” that the capacity of a 
master drawing his compensation from all the owners can- 
not exist “in virtue of a possession taken by him as part 
owner,” but could only exist by virtue of some contract 
between the parties; they believe they can show a wide 
distinction between the “ control and management” of a 
vessel by a part owner and the “command and entire con- 
trol” of a vessel by a paid agent of all the owners; they 
believe they can show that defendant’s dual capacity per- 
mits no defense except a denial to the charge of pross neg- 
lect in the management of the subject matter of his agency ; 
that a Court of Admiralty could have given complainant 
no remedy against his master, and no other redress against 
his co-part owner than security for his share of the vessel. 

In consideration of the premises, your petitioners pray 
that your Honors will permit your petitioners to be fully 
heard upon the point which seems not to have been relied 
upon by the appellant and consequently was, to a great extent, 
overlooked by appellees, but which proves to be the pivotal 
point of the case. 


At the same term an order opening the judgment and 
granting a rehearing was made, and at the January Term, 
A. D. 1879, the case was reargued by Mr. Bount for the 
appellant and Mr. Perry for respondents, and at the June 
Term, 1879, the following opinion of the court was ren- 
dered : 


Mr. Justice Westcott delivered the opinion of the 
court. 


In the opinion delivered in this case upon the hearing, 
the court restricted itself principally to the consideration 
of the demurrer to the supplemental bill. Points are now 
made which render a consideration of the whole case, as 
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presented at the hearing upon the pleadings and proofs, 
proper. These points relate to the doctrine of presump- 
tions as applied to judicial action, as well as the rule 
which, it is insisted, prevails in this court in reviewing 
conclusions of the Circuit Court upon matters of fact, where 
all of the testimony used at the hearing in the Circuit 
Court is not before this court. 

The first point made in the argument upon the rehearing 
is, that the presumption is “ that every tribunal by whom 
a cause is tried has done what is right.” It is then insisted 
that it is apparent from the record that the ship’s books, 
which were in evidence in the Circuit Court, are not before 
this court ; that all of the testimony is not brought before 
this court, and that the rule alluded to requires us to give 
effect to the decree upon the presumption that the testi- 
mony omitted, with the testimony embraced in the record, 
justified the decree. 

Several cases are cited to the effect that where a review 
of all the evidence is to be had, and a part of it only is in 
the record, the judgment must be affirmed, upon the pre- 
sumption that the missing evidence would sustain it. These 
cases are actions at law, and are not precedents to control 
us in disposing of this, a case in chancery. 

Evidence taken during the progress of a trial at law is 
no part of a record, unless verified by the Judge in the 
form of a bill of exceptions, and no exception relating to 
or arising out of the evidence can be heard in the court of 
appeal, unless that evidence goes upon the record through 
this or some other method recognized and established by 
the practice prevailing in the court of original jurisdiction. 
Under our usual practice, it cannot be said in a case where 
there is no bill of exceptions that the evidence ina common 
law case is a part of the record, and hence where there is 
no bill of exceptions there can be no certiorari upon sug- 
gestion in the diminution of the record to bring up the evi- 
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dence. In cases in chancery, however, no bill of excep- 
tions, according to our practice, is known. In such cases 
the evidence is a part of the record without this formality 
of verification by a bill of exceptions, and if any portion of 
the record is omitted and the appellee wishes it supplied, he 
must do so by a motion for a certiorari to bring up. Where 
the record in a common law case before this court discloses 
no bill of exceptions, then this court must treat what is be- 
fore it as an entire record, and such action as that record 
discloses is presumed to be correct, so far as a consideration 
of the testimony is concerned. So, in the record of a chan- 
cery case, the evidence taken is presumed to be embraced 
in a record certified to be complete, because the testimony 
when taken and filed is ipso facto a part of the record. If 
there is anything in these books which is material, consti- 
tuting, so far as they were used in testimony, a part of the 
record in this case, the appellees should have asked for a 
certiorari, (Rule 7 of this court,) or in the event it was 
deemed necessary that the originals should be inspected, « 
special order for their production, under the rules, should 
have been applied for. 

In this connection we will remark that in cases involv- 
ing matters of account and other cases where books are 
used before a master, it has not been the practice of this 
court any time to affirm a decree in their absence, upon 
the presumption that they contained evidence in addition 
to that reported by the master from which the decree is to 
be supported and affirmed. The decree is made with ref- 
erence to the master’s report. The evidence accompanying 
the report, duly verified, is as much a part of the record as 
the report itself, and if an omission appears on the face of 
the record, or is made known by affidavit, or the court 
deems it necessary that what is omitted should be before it, 
a certiorari is the remedy. In this case we cannot see any 
necessity for requiring such portion of these books as was 
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used in evidence to be certified to this court ; nor do we 
see any necessity for an order directing the production of 
the originals. Appellees do not even allege that their 
presence is material to the questions involved in this case, 
Again, these questions were not raised in the argument of 
the rehearing, and are such as should have been raised be- 
fore a hearing was had. The appellees cannot, as a matter 
of right after hearing, insist upon questions of a prelimi- 
nary character not essentially affecting the merits of the 
case so far as the record discloses. Thus disposing of these 
questions, we reach the case presented by the record. What 
is that case? Plaintiff owns one-fourth, defendant three- 
fourths, of a schooner engaged in the coasting trade. He 
(the plaintiff,) became the purchaser of this interest in the 
month of November, A. D. 1853. As to the employment 
of the vessel, he admits in his bill that “ ever since that time 
defendant has had the command and entire control of the 
schooner, receiving and disbursing her earnings without 
the slightest supervision on his part.” Plaintiff claimed 
that sums were due him on account of profits, and prayed 
for an account of the same. There was no prayer for dam- 
ages for neglect. 

Defendant in his answer admits the interest of plaintiff, 
and states that ever since the plaintiff acquired his inter- 
terest, he, the defendant, has been the commander and master 
of said vessel, and has received and disbursed the earnings of 
the vessel without the supervision and control of the plain- 
tiff. He affirms that he has accounted with plaintiff up to 
August, 1858; that upon a proper accounting, charging 
plaintiff with his share of the cost and repairs and equip- 
ment, plaintiff will be indebted to him. Defendant, as 
three fourths owner and master of the vessel, claims the right 
and privilege of using and controlling the ship, admitting 
plaintiff's right to security for his share and an account of 
the earnings. In reference to the employment of the 
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schooner, the defendant avers, “that the complainant, by 
his promises to this defendant shortly after they became 
owners of said vessel, caused him to abandon a regular and 
profitable trade, which he had secured for the same, and 
violating said pledges and promises, caused this defendant to 
seek precarious employment for the said vessel, entirely depend- 
ent upon his own exertions and influence, and this defendant 
has been compelled, for the purpose of procuring freights for 
the said vessel, to advance his own means and money to 
the amount of several thousand dollars every trip of the 
same, without the contribution on the part of the complain- 
ant of any, even the smallest portion of the same, though 
complainant has ever been ready and has always received 
his portion of the earnings of said vessel equally as though 
he had contributed to the said freights and earnings.” 

Upon the filing of replication, the chancellor made a de- 
cree, not only for an account of the actual earnings, but of 
such sums as the schooner “ might have earned by the ex- 
ercise of due diligence,” the defendant to be allowed wages 
for himself and such of the crew as belonged to him, so as 
to show the net balance due complainant, according to the 
agreement of the parties or the custom of the port. The 
master was also directed to take testimony. 

The master in his report charges the defendant with 
sums “which might have been earned if proper diligence 
had been used,” being guided by the evidence as to the 
qualities and facilities of the vessel and the number of trips 
which she ought to have made during each year. There 
was evidence showing that more trips might have been 
made. There was no evidence of agreement between the 
parties. There was no evidence of any agreement between 
the parties to make any number of trips. The simple ex- 
ercise of the powers of master is proved, nothing more. 
No claim having been made for damages for neglect in the 
bill, an allegation of gross negligence is made in a supple- 
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mental bill filed by consent. That allegation is that from 
“the 25th day of September, A. D. 1854, up to the time of 
taking said account, the said respondent, Philip <A. Caro, 
as master and part owner of the said schooner Powhatan, 
did not exercise due diligence, but was guilty of such gross 
neglect and mismanagement as to seriously damage your 
orator as one-fourth part owner of said schooner.” After 
demurrer to supplemental bill overruled, there was a hear- 
ing upon the bills original and supplemental, the answer 
and proofs and master’s report. There were exceptions to 
the charges in the master’s report wherein he gave dam- 
ages for trips not made. 

This is the case presented at the hearing. 

The appeal here opens for consideration all prior inter- 
locutory orders or decrees connected with the merits of 
the final decree. (2 Fla., 301-2; 4 Fla., 363; 9 Fla., 50.) A 
like rule prevails as to cases in equity instituted before the 
Code but heard and decided thereafter, which is this case. 
(15 Fla., 260; 14 Fla., 219.) Upon the hearing of the ap- 
peal in this case, this court has expressed an opinion that 
the demurrer to the supplemental bill should have been 
sustained, and the final decree, so far as it allowed damages 
for trips not made, was reversed. 

We will review this record generally. The interlocutory 
dleeree in this case was clearly an error, in so far as it di- 
rected the master to state an account of sums “ which the 
vessel might have earned by the exercise of due diligence.” 
The case made by the bill was a case of alleged non-pay- 
ment of plaintiff's share of actual profits, and the prayer 
was for an account of the “sums of money earned by said 
schooner.” This decree was too broad and was error. 
Story’s Eq. Pldg., sec. 257; 7 Wheat., 522; 11 Pet., 229; 
1 Bro. C. C., 94; 5 Fla., 567. Defendant’s proper course 
was to appeal from this interlocutory decree. In the event 
of such an appeal, this court, had it deemed the allegations 
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sufficient to make a case, would have remanded the cause 
with leave to file a supplemental bill. (5 Fla., 567.) Such 
a bill, however, was filed (by consent), alleging gross negli- 
gence in management, and under this bill the evidence of 
a want of diligence in the use of the vessel was made avail- 
able at the hearing. This cured the error so far as the 
want of proper pleading is concerned. The proofs in this 
case, considered in connection with the supplemental bill as 
filed, enable this court to pass upon the merits of the final 
decree. The decree made in this case embraces two classes 
of profits: first, profits earned by actual employment of 
the schooner ; second, profits which might have been earned 
by more diligent employment. 

Does this record make such a case against the defen- 
dant as renders him liable to the plaintiff for damages 
resulting to him by a failure of the defendant to make as 
many voyages as he might have made by diligence and 
industry ? 

Part owners of a ship are tenants in common of the ship, 
not partners ; as to earnings, they are to be accounted for 
as between partners. There is some difference between the 
rules applicable to tenants in common of chattels in gen- 
eral and to part-owners of a vessel, arising from the inter- 
est which the public has in the employment of the vessel. 
One tenant in common of a chattel at common law has no 
method of dispossessing his co-tenant. All of the tenants 
are equally entitled to possession, and where one is in 
actual possession, he has a right to maintain it against the 
others, except in the case of severable chattels, as to which 
the rule in the United States permits a severance. Nor 
does the mere possession of it render him liable at common 
law to them for an injury done to it by him, short of 
the destruction of the property, or something equivalent to 
a conversion. It is stated by Littleton in his Tenures, that 
“if two be possessed of chattels personal in common by 
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divers titles, as of a horse, an ox, a cow, &c., if the one 
take the whole to himself out of the possession of the other, 
the other hath no other remedie but to take this from him 
who hath done to him the wrong, to occupie in common, 
&c., when he can see his time.” The law did not regulate 
the enjoyment or the use of the chattel, but left it to the 
owners to be arranged by agreement, or if they would not 
agree, it was permitted to go to destruction. 

In reference to ships, however, this rule as to personal 
chattels did not prevail. Being built “ to plough the sea 
and not to lie by the walls,” there are certain positive rules 
prescribed as to employment. Such rules are in the inter- 
est of the public, and to prevent idleness as the result of 
obstinacy. The employment of the ship is not like the 
employment of a horse or other chattel, considered a mat- 
ter of private concern alone, but the State enables even 
minority part-owers to keep it employed against the wish 
of other part-owners not so desiring, its employment being 
considered a matter of public concern and interest. It is 
not necessary for us here to state the methods by which 
this employment is secured. It is certain that, as a means 
to enforce employment, a part-owner in possession is not 
held responsible to another part-owner for a want of industry 
in the management or employment of the chattel. This is 
a subject not of common law or equity jurisdiction, but be- 
longs in general to the courts of admiralty. (27 Conn., 361.) 
The difference in the principles applicable to the matter 
of the employment of this chattel does not result from a 
desire of the sovereign to give the part-owner of a ship 
any greater rights as to its employment than exist as to 
any other chattel, or to give him rights of action resulting 
when exercised to his private benefit in the form of dam- 
ages for non-user. The right is given as a means of public 
benefit and advantage, and that is given as the ground 
of difference by all the authorities upon the subject. “ The 
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rights, remedies and liabilities of part-owners of ships 
among one another are in general identical with those of 
other tenants in common.” In respect to torts, committed 
by some of the part-owners against the others, the law ap- 
\ plicable to ordinary co-tenancy seems to control in all re- 
spects. One cannot maintain an action of replevin against 
the other to recover possession of any part of their com- 
mon property. Neither can have trespass or trover, nor 
indeed any action against the other under circumstances 
which would not justify the maintenance of such action 
between other tenants in common. (4 East, 110,121; 7 
Com. B.; 229; Mac. on Shipping, 92; 1 Rose, 447; 2 Ves. 
& B., 216; 1 Vern., 297; 8 Gill, 92.) Therefore, one part- 
owner of a ship “ is not responsible to the co-owners for a 
careless use of it. The other owners, if not satisfied to 
leave it in his care, must look themselves to the protection 
of their own property. This rule has been applied even 
where a vessel took fire and was totally consumed by the 
carelessless and inattention of a part-owner in whose con- 
trol it was. This rule of the common law is by Mr. Par- 
sons considered as technical rather than just.” Parsons on 
Shipping, 104; Fleming on Shipping, 399; Freeman on 
Co-tenancy, $385 ; Moody vs. Buck, 1 Sand., 304. 

In general, it may be said that “a tenant in common is 
not liable for negligence or misuse of the common property, 
nor for what he might have made by diligence.’ (20 
Barb., 448.) If in addition to the relation of tenant in 
common he is appointed bailiff, or by virtue of any con- 
tract or relation outside of and in addition to his relation 
of tenant in common, he assumes some other relation, which 
results in a legal duty to exercise diligence and ordinary 
industry and care in the use or employment of the com- 
mon property, then, indeed, he may he held to the result- 
ing legal obligation. This is all we understand Mr. Story 
to mean when he speaks with reference to a special agency 
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in this connection. These obligations follow, however, not 
from a simple employment or a non-employment or use of 
the chattel, but exist by virtue of the obligation assumed 
and entered into outside of and beyond the relation of 
co-tenant. This distinction is recognized and acted upon 
in the case of Jarvis vs. Noyes, 45 Maine, 110. In that 
case the defendant was part-owner of the vessel. It ap- 
peared that while he “had no written authority from his 
co-owners to act as agent of the vessel, he had always acted 
as such, had received her earnings, had paid some of her 
bills, (the master having also paid a part of them,) and 
had paid out at different times several sums for her earn- 
ings to the respective owners, and that the defendant had 
stated to the plaintiff that there was in his hands six hun- 
dred dollars of the earnings of the vessel belonging to the 
owners. Under this state of facts the court held that the 
defendant was liable as receiver only and not as bailiff, that 
is, for the amount he had actually received, and not the 
amount he might have received.” In this case, the case of 
Sargent vs. Parsons, 12 Mass., 148, is cited as authority for 
the view that an appointment is essential to a liability as 
bailiff, that is, a liability for care, industry and proper man- 
agement in the use of the chattel. 

In the case reported in 12 Mass., 148, Parker, C. J., 
says: “ The action of account is maintainable only against 
a bailiff, and a bailiff can only be one who is appointed 
such.” This case, it is true, is between tenants in common 
of real estate, but it is applicable here in that it appears 
from it that where an obligation, resulting from a posses- 
sion as bailiff is insisted upon, such a possession must be 
shown. It is unnecessary for us to repeat here the citations 
made in the opinion of the court. An examination of 
them will show clearly that independent of some relation 
of agency or contract, requiring industry in the employ- 
ment of the ship, one tenant in common in possession is not 
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liable for neglect. A co-tenant of a chattel, or a part 
owner of a ship in possession and employing the chattel or 
ship, is not, by virtue of this possession or employment, 
liable in damages for a want of industry and skill in its 
management. Liability to account for earnings is the only 
result of such employment. A further liability for proper 
management, for the exercise of industry and diligence in 
the employment or use, can only result from a contract, ex- 
press or implied, requiring the exercise of such diligence 
and industry ; and it is necessary for a plaintiff not only to 
allege facts constituting such a relation, but when they are 
not admitted or are denied, to prove them. Has the plain- 
tiff here alleged the existence of such a relation? In his 
original bill he states simply that the defendant was three- 
fourths owner of the schooner which was engaged in the 
coasting trade between New Orleans, Pensacola, and ship- 
ping points on the Black Water river, and that the defend- 
ant had the command and entire control, receiving and dis- 
bursing earnings, without the slightest supervision on the 
part of plaintiff. The allegation in the supplemental bill 
is “that Caro, as master and part owner of the schooner 
Powhatan, did not exercise due diligence,’ &¢. There is 
here no allegation of a contribution by plaintiff to the out- 
fit, to the repairs, or to the expenses of the vessel; no alle- 
gation of a contract by which Caro was to have control 
and management, no allegation that he was to receive pay- 
ment for services in any capacity, and nothing from which: 
it can possibly be contended that any contract in connec- 
tion with Caro’s possession is implied, except the statement 
that he was master and majority owner, modified by the 
admission that he had entire control in management as well 
as in disbursing the ship’s earnings. Being majority owner 
in possession, Caro might have appointed a master, and if 
Caro’s possession and exercise of control as master is to be 
referred to no contract with Hyer, and it should not be so 
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referred in the absence of some allegation either to that 
effect, or from which it must be implied, then there was 
no liability to Hyer other than such as results from posses- 
sion and use by him, which is to account for the earnings. 

The evidence in this record, so far as the relation of the 
parties is concerned, established that Caro was part owner 
and master, and nothing more. Defendant, in his answer, 
alleges that the complainant, by his promises shortly after 
they became owners of the vessel, caused him to abandon 
a regular and profitable trade which he had secured ; that, 
violating these pledges and promises, he caused this defend- 
ant toseek precarious employment for the said vessel, entirely 
dependent upon his own exertions and influence, and this 
defendant has been compelled, for the purpose of procuring 
freights for the said vessel, to advance his own means and 
money to the amount of several thousand dollars every trip 
of the same, without the contribution on the part of the com- 
plainant of any, even the smallest portion of the same, 
though complainant has ever been ready and has always 
received his portion of the earnings of the vessel equally, 
as though he had contributed to the said freight and earn- 


ings. 

“As to the matter of advances for freight, the testimony 
shows that some advances were made, but the master al- 
lows nothing, because, as he says, the evidence is indefinite 
as to the number of times freight was so bought, and 
there was no proof that the freights were bought with de- 
fendant’s private money. With a bill thus indefinite in 
its allegations as to the relations of the parties, and an an- 
swer thus definite and precise as to the nature of defend- 
ant’s possession, how can we conclude that Caro’s posses- 
sion as part owner, or the exercise of the power of master 
is to be referred to some contract or agreement with Hyer. 
The answer sets up expressly that there was an employment 
contemplated by both parties, but that the plaintiff failing 
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to fulfill his pledges, he, defendant, sought employment for 
the vessel entirely dependent upon his own exertions and 
influence, and that he was compelled to advance his own 
money to secure freights. 

In the nature of things, there can be but three classes of 
possession of a chattel by a tenant in common. One in 
reference to title. The seizin of one tenant in common is 
considered the seizin of all, and such presumed unity of 
possession is destroyed only by actual ouster, or proof of 
circumstances creating the presumption of ouster, or of 
facts showing clearly an adverse possession. Two, in ref- 
erence to employment. First, a possession resulting from 
express agreement between the parties, or agreement im- 
plied from circumstances. Here an actual use, although by 
one, is still a common employment for a common benefit, 
if such is the contract, express or implied. Second, a pos- 
session not referable to any contract between the parties, a 
simple possession and use by one by virtue of his right to 
employ while he has possession. In each class of posses- 
sion, when viewed in reference to employment, the tenant 
not in possession has, in the absence of an agreement to the 
contrary, a right to an account of the earnings. Hence an 
accounting, being common to each class of possession, when 
viewed in reference to employment, cannot be said to be 
evidence of one class rather than the other. 

In view of the case made by the pleadings, the possession 
and employment of the schooner by Caro here was a sim- 
ple possession and use by virtue of his right to employ 
while in his possession. But it is said that he was master, 
and that wages were allowed him in his account of dis- 
bursements. The bill makes no such case. The interlocu- 
tory decree directed such an allowance, and we presume it 
was made by the master. But, however this may be, the 
nature of the possession in this case, as we must hold it 
appears from the pleadings, is of such character that a sim- 
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ple allowance of wages as a proper disbursement in settle- 
ment between the parties will not justify us in holding that 
the relation of master is referable to some contract implied 
from that fact, rather than to the sole possession and con- 
trol as part owner. 

In was insisted in argument that Caro’s relation to the 
ship was that of ship’s husband. We do not deem it nec- 
essary to point out the difference between this relation and 
that occupied by defendant, further than to say that pos- 
session and employment as ship’s husband belongs to the 
first class stated, which, in our judgment, is not the posses- 
sion established here. On the contrary, the answer which 
would have been responsive to such an allegation, if made, 
sets up matters inconsistent with such relation, and the ev- 
idence does not establish such relation. 

The judgment directed to be entered upon the first hear- 
ing will be entered as directed in the opinion of the court 
then delivered. 





Fx-partTE J. C. H. 


1. The sums which the Circuit Court is authorized to condemn a party 
to pay in proceedings in bastardy towards the support of his child, 
are not debts within the meaning of the organic limitation that 
‘*no person shall be imprisoned for debt except in case of fraud.” 


2. The statute regulating this special proceeding authorizing the court 
to require the father to give bond for the payment of such sums, 
it is within the power of the court to direct the party to remain in 
the custody of the sheriff, and to be imprisoned until compliance 
with its order. 


3. Inability to obtain the bond, insolvency of the party, and other like 
circumstances not involving any question as to the power of the 
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Circuit Court, are matters of which, upon a habeas corpus, we can- 
not take cognizance. If they justify any action, that action must 
be by the Circuit Court. 


The petitioner, who was held in custody by the sheriff 
of Wakulla county, applied to one of the Justices of the 
Supreme Court on the 27th day of June, A. D. 1879, for a 
writ of habeas corpus. The Justice issued the writ return- 
able betore the Supreme Court then in session. The sheriff 
returned that he detained the petitioner under the following 
judgment, rendered at the Sprmg Term, A. D. 1879 of the 
Cireuit Court for Wakulla county, in the case of the State 
of Florida ex rel. F. H. vs. J. C. H.: 

“ This day came the parties in this cause upon the issue 
joined, and thereupon came a jury, to-wit: 1. Henry Bell; 
2. T. E. Vause; 3. W. K. Coleman; 4. J. W. Willis; 5. 
John Register; 6. Wm. Spears; who, being duly sworn 
and elected to report the truth upon the issue joined, and 
having heard the testimony, the argument of the counsel, 
and the charge of the court, retired to their room to con- 
sider their verdict, and afterwards came into court and ren- 
dered the following verdict : 

“We the jury find for the plaintiff. 

“H. C. Bevent., Foreman.” 

“ Therefore, upon the finding of the issue for the plaintiff 
as aforesaid, the court doth adjudge the said defendant 
J. C. H. to be the father of the bastard child of the 
said F. H., mentioned in the pleadings in this case, and 
it is considered by the court that the plaintiff do recover 
of the defendant the sum of five dollars for incidental ex- 
penses attending the birth of the said child, and that the 
plaintiff do recover the cost of the suit from the defendant, 
and execution issue therefor; and it is further considered 
by the court, that the defendant do pay into the registry 
of this court the sum of thirty-five dollars yearly for the 
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space of ten years from this date, to be laid out and appro- 
priated under the special order and direction of this court, 
from time to time to be made, toward the support and 
maintenance and education of the said bastard child, in 
equal quarter annual instalments, from the date of said 
judgment. And it is further ordered, that the defendant 
do enter into bond, with good and sufficient securities, 
payable to and to be approved by this court, for the due 
and faithful payment of the said sums annually as afore: 
said, and that the defendant, upon failing to comply with 
the foregoing order, do stand committed.” 

The part of the statute regulating proceedings for the 
maintenance of bastards, which relates to the judgment to 
be entered in case the issue is found against the defendant, 
is as follows: 

“If the issue be found against the defendant, or reputed 
father, then he shall be condemned, by the judgment of 
said court, to pay not exceeding fifty dollars, and all neces- 
sary incidental expenses attending the birth of said child, 
at the discretion of said court, yearly for ten years, to- 
wards the support, maintenance and education of said child, 
and the said reputed father shall give bond, with good and 
sufficient security, to be approved by the court, for the 
due and faithful payment of said sum of money, at times 
therein named, which shall be made payable to the said 
court, and laid out and appropriated under their special 
order and direction, from time to time made; which said 
bond shall be, and hereby is, declared to have the same 
force, validity and éffect as a judgment of said court upon 
which execution may issue as often as money thereon shall 
become due and payable; provided, however, that if said 
child should not be born alive, or being born should die at 
any time, and that fact suggested upon the record of the 
Circuit Court, then, and from that time, the bond aforesaid 
shall be void.” 
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The Supreme Court fixed a day for hearing and ordered 
that notice thereof be given to the Attorney-General and 
to the person making the complaint before the Justice of 
the Peace. 


R. C. Long for Petitioner. 


1. The bastardy act attaches no penalty to failure of 
defendant to comply with order of court to execute bond 
for maintenance. (Thomp. Dig., 228.) 

2. This action of Legislature based upon the fact that 
bastards are not, in Florida, a charge on the public, and 
there being no interest of the State to protect, her summa- 
ry criminal process is only extended to plaintiff to secure 
her day in court, and procure her judgment at law. 

3. Supreme Court have held bastardy to be a quasi crim- 
inal proceeding. (16 Fla., 554 & 830.) 

If there is to be any civil feature admitted in the prem- 
ises, it must apply to this very matter of the judgment, as 
up to that stage the proceedings have, in their nature, been 
of a criminal order. If the finding of the court means 
anything by quasi criminal, it must be this. There is no 
room for any other application of civil rule. 

All authorities contemplating imprisonment of defend- 
ant for non-execution of bond, are adjudications upon stat- 
utes especially providing for that alternative. Even then 
the civil rule applicable to insolvent debtors is recognized, 
and a surrender of property, &c., releases defendant after a 
nominal confinement. See doctrine in Harris vs. Sulivan, 
15 N. H., 81; Marston vs. Jenniss, 11 N. H., 156. 

Query: Is there an implied authority vested in courts of 
law or chancery to enforce an order properly within their 
jurisdiction? 

We fail to find an authority in point in response to in- 
quiry of the court. 

As a general proposition, within certain moral and polit- 
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ical restrictions, this doctrine may be true, but, Ist. the ac- 
tion of the court must be in enforcing compliance with an 
order clearly within their jurisdiction ; 2d. From a recog- 
nized rule of propriety and public policy, this voluntary 
exercise of assumed power must be clearly for the ends of 
justice to all parties. Without judicial knowledge of a con- 
temptuous spirit of disregard in defendant, and in the 
face of facts tending to show a moral impossibility of com- 
pliance, such arbitrary exercise of oppressive power would 
be criminal and a most dangerous infringement of the rights 
and liberties of litigants. 


The Attorney-General, (with whom was F. T. Myers,) for 
the State. 


This is a habeas corpus for release from imprisonment un- 
der judgment ina bastardy proceeding. The statute relating 
to bastardy proceedings is found in Thompson’s Digest, 
228-9, and is discussed by the Supreme Court in John D. 
C. vs. Julia V. H., 16 Fla., 559. 

The statute and judgment of the court are not in conflict 
with Section 15 of the Declaration of Rights. Paulk vs. 
State, 52 Ala., 427; Lower vs. Walleck, 25 Ind., 68; Ex- 
parte Teague, 41 Ind., 278 ; State ex rel. vs. Hamilton, 33 
Ind., 502; Ex-parte Voltz, 37 Ind., 237; Masser vs. Stew- 
art, 21 Ohio State, 353; People ex rel. vs. Cotton, 14 IIl., 
414; Rich vs. People, 66 Ill., 513; 2 Blackford, 307. 

The court had power to render judgment of commitment 
in default of giving bond with security. 

The statute authorizes the Justice of the Peace to issue 
process for the sheriff or constable to bring the defendant 
before him. From the arrest of the defendant under this 
process he is in custody of the court. If he gives bail, 
then, upon his appearance at the term of the Circuit Court, 
he is again in the custody of the court, (and to such custo- 
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dy the bail sureties could have surrendered him at any time.) 
From this custody and imprisonment he can alone relieve 
himself by complying with the judgment rendered under 
the statute, i. e. giving bond with sureties. If the court 
had merely directed that he give the bond with sureties, 
and said nothing about commitment, this would have left 
him in the custody of the court, and the officer would be 
bound to hold him until he had obtained his release by 
compliance with the statute. Any other construction op- 
erates as an annulment of the statute. 

Again, the power to require the giving of the bond is 
given by the statute, and the question is the execution of 
this power. Has the court authority to resort to impris- 
ment to execute the power? If it has not, the statute is a 
failure and its purposes can be defeated by the mere recus- 
ance of the offender. 

‘“‘ Whenever a power is given by astatute, everything nec- 
essary to the effectual execution of the power is given by 
implication.” Mitchel vs. Maxwell, 2 Fla., 594; State ex 
rel. vs. Gleason, 12 Fla., 209; Taylor vs. Moffatt, 2 Black- 
ford, 307 ; 1 Brock., 159; 1 Kent, m. p. 464. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The petitioner in this case alleges under oath an illegal 
restraint of his liberty by the sheriff of Wakulla county. 
The sheriff in return to the writ of habeas corpus issued, 
certifies that the petitioner is detained by virtue of a judg- 
ment of the Circuit Court, a certified copy of which ac- 
companies his return. Upon this return the petitioner 
moves his discharge. 

Upon an inspection of the judgment, of which a certified 
copy accompanies the return, it appears that the petitioner 
is held under an order of the Circuit Court for Wakulla 
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county directing the sheriff to detain him in custody until 
he gives the security which the court is authorized to re- 
quire of him for the payment of sums of money which he 
has been by the court condemned to pay towards the sup- 
port of a bastard child, under the provisions of the statute 
regulating the subject. (Thomp. Dig., 228, §3.) 

No question is here made of the regularity of the pro- 
ceedings under the bastardy act, so far as they concern the 
trial of the issues authorized to be raised under that act; 
nor is it questioned that the court is by that act authorized 
to require the bond. It is thus apparent that the general 
question here is, has the court the right and power to di- 
rect the imprisonment in this case until a compliance with 
its order to execute the bond, which by the law it is au- 
thorized to require the party to give. 

Section 15 of the Declaration of Rights provides that 
“no person shall be imprisoned for debt except in case of 
fraud.”’ This provision of the organic law is, as a matter 
of course, a limitation upon the powers of each department 
of the government, Executive, Legislative and Judicial. 
It is, however, the clear result of the authorities that the 
sums which the petitioner has here been condemned to pay 
under the bastardy act, are not debts within the meaning 
of the provision of the Constitution. 52 Ala., 427; 24 
Ind., 68 ; 33 Ind., 502; 37 Ind., 237 ; 21 Ohio (State), 353 ; 
4 Ill., 414; 66 Ill., 513.) The true question here, there- 
fore, is whether the Circuit Court, a court of genera] juris- 
diction, having been given the express power to require 
such bond, and having by its judgment directed such bond 
to be given, has the authority and power to direct the 
party to remain in the custody of the sheriff and to be im- 
prisoned until compliance with its order? While this is 
not the precise language of the order of the court, it is in 
contemplation of law its effect, as the discharge of the 
party would be his right in case of a compliance with the 
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order of the court. We cannot conceive that there is the 
least room for doubt upon this question. Without such 
power the order of the court would be nothing more than 
the act of an individual, so far as the matter of enforcing 
a compliance therewith is concerned. The order to execute 
the bond would be simply “ vox et preterea nihil,” and the 
order to imprison would be a mere “ brutem fulmen.” 

From a grant of judicial power to make the order to do 
a specific act, results the power to enforce its performance 
by the usual method. “ Quando lex aliquid concedit conce- 
dere videtur et id, per quod devenitur ad illud.” 

We do not propose to discuss the question at length. 
The following authorities sustain the general principle : 
25 Ind., 74; 2 Blackf., 307; 2 Fla., 594; 2 Scam., 79-83; 
1 Brock., 159 ; 1 Strob. (Law,) 555; 1 Rail., 606 ; 1 Virgi- 
nia cases, 314; 1 Back. Abdg’t, Title N. 

Disability to execute the bond, the insolvency of the party, 
and other like circumstances, are matters which we cannot 
take cognizance of in this proceeding. The order is within 
the power of the Circuit Court, and these matters, if their 
existence justifies any action, about which it is not here 
(in this collateral proceeding) proper for us to say anything, 
must be addressed to that. tribunal. 

The prisoner is remanded to the custody of the sheriff of 
Wakulla county, there to remain until discharged by due 
course of law. 
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Joun C. GALLAHER, PLAINTIFF IN Error, vs. THE STATE oF 
FLor1pA, DEFENDANT IN ERROR. 


1, A new trial will be granted where mere hearsay and immaterial ey- 
idence was permitted to gotothe jury under objection, when the 
court can see that such evidence tended seriously to prejudice the 
ease of the defendant. 


2. A bill of exceptions is a simple history of the case as tried, and 
should contain nothing more nor less than the facts as they appear- 
ed from the commencement of the trial until the final judgment. 
All objections, rulings of the court and exceptions thereto, should 
appear in the body of the bill in their proper and appropriate place, 
and will not be considered if upon separate pieces of paper made 
and filed subsequent to verdict, or in cases of motion for new trial, 
or in arrest of judgment after the final judgment. 


3. Where the record shows an indictment properly endorsed and filed, 
an arraignment, plea, trialand motion in arrest of judgment : Held, 
that it was too late, on a hearing in this court, for the first time to 
object that the record does not show thatthe grand jury presented 
to the court the indictment upon which the trial was held. 


Writ of Error to the Circuit Court for Suwannee county. 
The facts of the case are stated in the opinion of the 
court. 


John A. Henderson for Plaintiff in Error. 


The plaintiff in error was tried and convicted in the Cir- 
cuit Court of Suwannee county at the Fall Term of 1878, 
upon a charge of bigamy. His motion for a new trial was 
overruled and he has brought his case upon writ of error 
to this court for review. 

The assignment of error may be divided into two classes 
of error, and treated accordingly: the tadmission of evi- 
dence irrelevant and prejudicial to the case of the plaintiff in 
error, and error of law in the charge of the court. 

Exceptions appear frequently to have been taken, though 
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it appears that the court justifies in one instance the admis- 
sion of irrelevant and highly prejudicial as well as impro- 
per testimony, by certifying that the prisoner was under- 
stood by the court to favor the admission of the evidence 
while his counsel objected and took exceptions. Clearly the 
counsel should have the control of the case in the trial. 

The first error assigned is well taken. The letters were 
wholly irrelevant to the issue, and were calculated to preju- 
dice the prisoner with the jury and should not have been 
admitted. 

The same is true of the 2nd, 3rd and 4th errors assigned. 
For the same reasons the evidence should have been ex- 
cluded. 

Having the record before it, and exceptions having been 
properly taken, the court will review the whole case. The 
doctrine laid down in civil cases is too stringent with re- 
spect to exceptions in criminal cases. 

It was error at law to charge that under the circum- 
stances there was not such an abandonment by the wife as 
would justify the second marriage, when the defendant had 
supposed her to be dead for three years then past. The 
home of the husband is the home of the wife. It is aban- 
donment by the wife to refuse to live with the husband 
thereat. The court will only enquire as to the justification 
for not so living in divorcee proceedings, not in collateral 
Cases. 

The abandonment was clearly proven, and the fact of 
the prisoner’s hearing and believing his wife dead for the 
statutory period was clearly proven, and there was no evi- 
dence to the contrary. The verdict was against» the evi- 
dence. 

This record does not show that the grand jury presented 
to the court an indictment for the particular felony for 
which he was tried. 

The statement of the defendant may be relied upon as 
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supporting the verdict, but this was forced from him by 
the letters and the evidence of the witness, Ambrister, im- 
properly admitted. 

Counsel refers to Laws of Florida, chap. 1637, art. 8, secs. 
5 and 6; Whart. Am. C. Law, vol. 3, sees. 3089-90 ; Bish- 
op on Marriage and Divorce, secs. 728-30; State vs. Col- 
lins, 13 Fla., p. 651; Gra. and Waterman on New Trials, 
vol. 1, p. 193; Com. vs. Thompson, 6 Allen, 591 ; Com. vs. 
Mash, 7 Metcalf, 472. 


The Attorney-General tor Defendant in Error. 


The first error assigned is that the court erred in permit- 
ting the letters of Twiggs, to be found on pages 7 to 15 of 
the record, to be read in evidence. 

The letters are irrelevant to the issue, except in so far as 
they relate to his marriage with Miss Ambrister. Whether 
the statements in these letters are such as were calculated 
to prejudice the jury, argument upon my part is unneces- 
sary. 

The following authorities bear upon the subject of grant- 
ing new trials on the ground of admission of illegal testi- 
mony: Wharton’s Am. C. L., vol. 3, secs. 3089-90 ; Lynes 
vs. State, 36 Miss., 617. 

In so far as these letters relate to the first marriage, the 
fact is otherwise fully proved by the testimony of Ambris- 
ter, Tennessee marriage license and certificates and testi- 
mony of M. M. Blackburn and statement of Gallaher. 

The Mississippi case cited above shows that a new trial 
should not be granted on account of the admission of illegal 
evidence to prove a fact which is fully established by other 
and legal evidence in the cause, it being clear that the ver- 
dict was not influenced thereby. Upon the point of the 
former marriage and the wife of that marriage being alive, 
we may, we think, assume that the verdict was not influ- 
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enced by the statements made in the letters as to such mar- 
riage. 

In so far as these letters relate to any other points than 
those of the first marriage and his wife being alive, there is 
nothing in them that could have had any weight with the 
jury in influencing the verdict that is not fully supplied by 
Gallaher’s statement. In other words, the statement made 
by Gallaher would clearly have produced of itself every 
conviction upon the minds of the jurors as to his guilt 
which the letters and the statement together would have 
produced. 

But was the admission of these letters properly excepted 
to? On page 6 of the record it is stated that the defend- 
ant’s counsel objected to their being introduced as evidence, 
but the court understanding the defendant to oppose the 
objection made by his attorney, permitted the letters to be 
read to the jury, and the defendant’s counsel then and there 
excepted, and the exception was noted. On pages 44 and 
45 of the record, it is, however, stated that when the de- 
fendant’s counsel made this exception, the prisoner, as the 
court understood him, objected to the exclusion of this evi- 
dence, and the same not being urged thereafter the court 
did not rule on the subject, but the evidence was allowed to be 
stated to the jury. Wecontend that there was an aban- 
donment of this exception. Coker and Scheiffer vs. Hayes, 
16 Fla., 368; Story and Sullivan vs. State, Ib., 573; Bird 
vs. State, 14 Ga., 43. 

The record does not show that the objection was ruled 
upon by the court and that the plaintiff then excepted. 
Pomeroy’s Lessee vs. B’k. of Indiana, 1 Wall., 592; Laber 
vs. Cooper, 7 Wall., 570-1. 

The second assignment of error is that the court erred in 
permitting a witness, Asa Ambrister, to give testimony as 
to the previous trial of the defendant at Sandersville, Ga., 
upon a charge of living with a woman not his wife. 
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The verdict in this case was rendered on December 11, 
1878, (p. 41 of record.) The record does not show that 
there was any objection made to the introduction of this 
testimony before it was admitted, nor does it show that any 
ruling was made upon the point and an exception taken to 
the ruling. From the record it does not appear that the 
exception was thought of before the verdict had been ren- 
dered. The exception appears to have been made on 12th. 
(pp. 43-5 record.) Pomeroy’s Lessee vs. Bank of Indiana, 
1 Wall., 592; Coker and Scheiffer vs. Hays, 16 Fla., 369 ; 
Laber vs. Cooper, 7 Wall., 571. 

The third assignment of error is that the court erred in 
permitting witness, (Ambrister,) to give evidence before 
the jury that the defendant had been mobbed at Sandersville, 
Ga., and protected by witness. 

This assignment of error is subject to the objections made 
to the second, and, to a great extent, to that. made to the 
first. 

Defendant’s statement covers the mobbing. 

The fourth assignment of error is that the court erred in 
permitting any statement to be given by Ambrister other 
than that of his knowledge as to the first alleged marriage 
at the time the same was given. 

The record does not show that any such exception was 
taken in the court below on the trial of the cause. 

The fifth assignment of error is as to a particular part of 
the Judge’s charge tothe jury. The record does not show 
that any such exception was made on the trial. Story and 
Sullivan vs. State, 16 Fla., 555; Anderson vs. Hill, 12 8. 
and M., 679. 

The record shows that the sixth asssignment of error 
is based upon an exception to the charge not made until 

after verdict. Story and Sullivan vs. State, 16 Fla., 565; 
Anderson vs. Hill, 12 8. and M., 679. 

As to the seventh assignment of error, in so far as it sets 
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up that the verdict was contrary to evidence, we respect- 
fully submit that the testimony of the State was sufficient 
to justify it. Thetestimony of Ambrister, Blackburn and 
Clonts, including the marriage certificate, make out the 
case. 

The jury were the judges of the credibility of the wit- 
nesses, and there is not enough in the testimony of Black- 
burn and Whitfield that was sufficient, even if credited, 
to overthrow the effect of the State’s evidence and of the 
statement of Gallaher. They aloneshould say what weight 
should be given it. They have said this by their verdict. 
Miller vs. State, 15 Fla., 583. 

In so far as this assignment relates to the argument of 
counsel, the record does not show what the arguments of 
counsel were. The court below is the proper judge and 
there is nothing here to show that any right has been 
abused. 

Upon the eighth assignment of error, we assert that the 
point should have been made in the court below. It cannot 
be made here first. Francis vs. State, 6 Fla., 306 ; Townsend 
vs. State, 2 Blackford, 153. 

We further insist that it is not necessary that there 
should be such a record. Mose vs. State, 35 Ala., 421. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


This wasan indictment found in pursuanceof sections 4and 
5 of chapter 8 of “an act to provide for the punishment of 
crime and proceedings in criminal cases,” approved August 
6th, 1868, which sections read as follows: 

“Sxction 4. Whoever, having a former husband or wife 
living, marries another person, or continues to cohabit with 
such second husband or wife in this State, shall (except in the 
cases mentioned in the following section,) be deemed guilty 
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of polygamy, and be punished by imprisonment in the 
State Penitentiary not exceeding five years, or in the 
county jail not exceeding one year, or by fine not exceeding 
five hundred dollars. 

“Src. 5. The provisions of the preceding section shall 
not extend to any person whose husband or wife has been 
continually remaining beyond sea, or has voluntarily with- 
drawn from the other and remained absent for the space of 
three years together, the party marrying again not know- 
ing the other to be living within that time, nor to any per- 
son legally divorced from the bands of matrimony, and not 
the guilty cause of such divorce.” 

The first assigned error is in permittiug certain letters 
from H. D. D. Twiggs to Asa Ambrister, a witness for the 
prosecution, to be read in evidence to the jury. 

Asa Ambrister was a witness for the State on the trial 
of the plaintiff in error. Among other things he testified, 
““T was present at the marriage of J. C. Gallaher, the de- 
fendant, to Mary A. Ambrister ; I heard the ceremony per- 
formed, and defendant accepted her as his wife; they were 
married on the 23rd of October, 1851; I know the defend- 
ant; he is the same man; his wife has lived with me since 
1863 ; the defendant was in the Confederate service, lost 
his arm at the siege of Vicksburg, returned to his family 
after the surrender of Vicksburg, and remained until the 
Federal army took possession of East Tennessee, which was 
but a short time. He returned in 1865 soon after the final 
surrender; he had lost all and had no means and nothing to 
do; defendant said if he had some means, he would go 
where he could get business and provide a home for his 
family ; his wife was willing, and I and my neighbor, Le- 
noir, endorsed his note in bank for some money and he 
went away ; kept writing back from Alabama that he was 
unable to provide a home for his family for a year or more. 
Then he moved to Macon, Georgia, and continued the cor- 
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respondence until 1871, when I received a letter from one 
Judge Twiggs.” 

Here follows in the bill of exceptions a statement in 
these words, “ which letter, with a number of other letters 
from Judge Twiggs to witness, was introduced as evidence, 
to which testimony defendant’s counsel objected. The 
court understanding the defendant to oppose the objection 
made by his attorney, permitted the letters to be read to 
the jury, to which action of the court defendant’s counsel 
then and there excepted, and the exception noted.” 

The first letter, which was then read in evidence to the 
jury, was as follows: 


“ SANDERSVILLE, WASHINGTON Co., GaA., } 
December 28, 1870. \ 


“ Mr. Asa Ambrister: ; 

“ My Dear Sir: I take the liberty to write youa few 
lines in order to obtain some definite information with re- 
gard to the circulation of various reports against the char- 
acter of Maj. J. C. Gallaher, who resides in this place, and 
is engaged in the practice of law. This man has long since 
been regarded by the people of this place with distrust 
and suspicion,” &c. 

The remainder of the letter is filled with charges against 
the character of the defendant Gallaher, not properly ad- 
missible in evidence, and tending only to prejudice the 
mind of the jury against him. 

Three other letters of the same character and equally 
objectionable, purporting to be written by H. D. D. 
Twiggs to the witness, Ambrister, were also read in evi- 
dence to the jury. There was no proof of the genuineness 
of either of the letters, had they not been otherwise objec- 
tionable, other than in the testimony of Ambrister above 
quoted. It is true, that after they were so read to the 
jury and on the commencement of his subsequent examina- 

24R 
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tion, he testified, “After receiving these letters, I consented 
to go to Sandersville as a witness against defendant.” 

This cannot be taken as sufficient proof of the letters, 
even if they were otherwise admissible, to warrant their 
introduction as evidence. But they were mere hearsay, 
irrelevant and immaterial to the issue, in no way tending 
to prove the first marriage of Gallaher, as is suggested on 
the part of defendant in error, or any other fact, but on 
the contrary, having the effect to prejudice the case of the 
prisoner with the jury. They were not even proven to be 
in the handwriting of Twiggs, who, it is claimed, wrote 
them. 

In a subsequent part of the bill of exceptions is the fol- 
lowing statement : 

“STATE ) ‘ 

vs. 
GALLAHER. j 

“Tt is hereby noted that the prisoner’s counsel objects to 
the introduction by the State of the evidence of Ambrister 
to the following effect, that he went to Sandersville, Geo., in 
1871, as a witness for the prosecution against defendant, ina 
charge of living with a woman as his wife while his first 
wife was still living, and that the defendant was mobbed 
while there and shot, and that he, Ambrister, protected 
him and carried him in a hack to Macon, and that Judge 
Twiggs and others told him that defendant had been living 
in adultery with a woman in Sandersville and passed her off 
as his wife. Also, that defendant had borrowed money 
from him and not paid it back on his leaving Tennessee in 
1865. 

“Tt is also noted that defendant’s counsel objected to the 
introduction of the letters'of Judge Twiggs offered in evi- 
dence by the State, said letters being here noted as received 
in evidence, and that the defendant’s counsel further prayed 
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that these exceptions be noted by the judge on the trial of 
cause. 

“ (Signed) WILKINson CALL, 

“For Prisoner. 

“ The above exceptions are hereby noted and allowed, but 
it is stated here on the record that when the defendant’s 
counsel made the exception last stated, the prisoner, as the 
court understood him, objected to the exclusion of this ev- 
idence, and the same not being urged thereafter the court 
did not rule on the subject, but the evidence was allowed 
to be stated to the jury. 

“ Wiikinson CALL, 
“ For Prisoner. 

“ Exceptions noted and allowed Dec. 12, 1878. 

“'W. Bryson, J. 3d J. C.” 

This paper, which seems to have been filed by the coun- 
sel for the prisoner, bears date on the 12th day of Decem- 
ber, after the trial had been concluded on the 11th. If this 
was the only exception taken, under our previous decisions, 
referred to by the Attorney-General, it would not be avail- 
able to reverse this judgment. This court has frequently 
held that exceptions, to be available on an appeal or writ of 
error, must be taken during the trial; to evidence, when 
offered ; to the charge of the court, when made, and before 
the jury leave their seats to consider of their verdict. The 
bill of exceptions is a simple history of the case as tried, 
and should contain nothing more nor less than the facts as 
they appeared to the court and jury, from the commence- 
ment of the trial until the final judgment by the court. 
All objections, rulings by the court, and exceptions should 
appear in the body of the bill of exceptions in their proper 
and appropriate place, and will not be considered if upon 
separate pieces of paper filed subsequent to the verdict, or 
in cases of motion for new trial, or in arrest of judgment 
after final judgment. (Coker & Scheiffer vs. Hayes, 16 
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Fla., 368 ; Story & Sullivan vs. State, [b., 573.) See Rule 
103 ot “ Rules of Circuit Court in Common Law Actions,” 
where a proper form for a bill of exceptions is given. 

In this case, however, it appears that the introduction of 
these letters was objected to at the proper time, and the bill 
of exceptions shows that they were permitted to be read to 
the jury and that an exception was saken. It is true that 
the judge says that “ understanding the defendant to op- 
pose the objection made by his attorney, he permitted the 
letters to be read,” at the same time and in the same sen- 
tence certifying “to which action of the court defendant’s 
counsel then and there excepted, and the exception noted.” 
This actioh of the defendant’s counsel, who was conduct- 
ing the case, negatives the idea that the objection was 
either waived or withdrawn. An exception was (distinctly 
taken and placed on the record. 

The second, third and fourth assignments of error relate 
to the evidence of Ambrister on the trial. There appears 
to have been no objection made or exception taken to the 
introduction of that evidence at the time it was offered, but 
on a subsequent day, after verdict, an exception was filed, 
by which it appears that the defendant’s counsel first od- 
jects to such evidence. Under repeated decisions of this 
court, this objection and exception is entirely too late, and 
cannot be made available for the purpose of reversing this 
judgment. 

The fifth and sixth assignments of error allege that the 
court erred in two specific propositions in his charge to the 
jury, but no exceptions were properly taken or noted. 

The eighth error assigned is, that the record does not 
show that the grand jury presented to the court the indict- 
ment, or any indictment, for the offence with which the 
defendant was charged. 

This error is here assigned for the first time in this case. 
No notice ot it was taken in the court below. It was not 
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made a ground in arrest of judgment, and does not appear 
by anything in the record to have been raised or consid- 
ered. The certified transcript of the indictment attached 
to the record is endorsed in due form, “ State of Florida vs. 
J.C. Gallaher, Polygamy. A true bill, May 1,1878. J.P. 
Morgan, foreman. Filed in office this the Ist day of May, 
A. D. 1878. Rob’t A. Reid, Clerk of the C. C.” The 
prisoner was arraigned, plead not guilty, and was tried. 
Our court has held in a like case that it was too late to 
make the objection for the first time here. Such must be 
held to be the rule. (Francis vs. State, 6 Fla., 306; Moore 
vs. State, 35 Ala.,431.) See also Collins vs. State, 13 Fla., 
651, where the question is fully discussed. 

In view of the fact that the letters from Twiggs to Am- 
brister were improperly admitted and read in evidence, a 
new trial must be awarded. 











Witi1amM Humpureys, PLAINTIFF IN Error, vs. THE STATE 
oF FLortpA, DEFENDANT IN ERROR. 


1. Where the offence is one created by statute, it must be charged in 
the indictment in the very language of the statute, or in language 
of equivalent import. 


no 


. An indictment for an offence prescribed and defined by statute, must 
state all the facts and circumstances which constitute the offence, 
or the party indicted is not brought within the provisions of such 
statute. 


Writ of Error to the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 








—— 
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EF. M. Cheney for Plaintiff in Error. 





The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


The plaintiff in error, William Humphreys, having been 
challenged as not qualified to vote at the fall election of 
1878, in Alachua county, and having, as is alleged, taken 
the oath prescribed by the statute, was indicted for false 
swearing, tried and convicted. The statute in relation to 
challenges and the oath of party challenged, approved on 
the 27th day of February, 1877, and being §7 of Chapter 
3021, is as follows: 

“Tf any person offering to vote shall be challenged as 
not qualified by an inspector or elector, one of the inspec- 
tors shall declare to the person challenged the qualifications 
of an elector. If such person shall claim that he is qualified 
and the challenge be not withdrawn, one of the inspectors 
shall administer to him the following oath. * * * Ifany 
person so challenged shall take such oath, his vote shall be 
received ; provided, his name is on the registration list for 
such election district ; and, provided further, that if he has 
been naturalized, or declared his intention to become a cit- 
izen of the United States, he shall present to the inspectors 
his certificate of naturalization, or a duly sealed and certi- 
fied copy thereof, or a duly sealed and certified copy of his 
declaration of intention, as the case may be. Should the 
name of any person who has been duly registered accord- 
ing to the requirements of this act not appear on the reg- 
istration list of the election district in which he resides, he 
shall, on offering to vote at the voting place or precinct in 
such election district, be required to state under oath that 
he is twenty-one years of age,” &c. 
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The indictment, as presented by the grand jury, is in the 
following form : 

“In the Circuit Court for the Fifth Judicial Circuit of 
the State of Florida for Alachua county, at the Fall Term 
thereof, in the year of our Lord one thousand eight hun- 
dred and seventy-eight. 

“ Alachua county, to-wit: The grand jurors of the State 
of Florida, inquiring in and for the body of the county of 
Alachua, on their oaths do present that William Hum- 
phreys, late of the county of Alachua aforesaid, in the cir- 
cuit and State aforesaid, laborer, on the fifth day of No- 
vember, in the year of our Lord one thousand eight hun- 
dred and seventy-eight, with force and arms at and in the 
county of Alachua aforesaid, at a general election held in 
said Alachua county, in the State aforesaid, in election dis- 
trict number ten, in the town of Micanopy, did present 
himself as a duly qualified elector to the duly qualified and 
acting inspectors of said election, and that his right to vote 
at said election was then and there challenged and ques- 
tioned. Whereupon, as is provided and authorized and re- 
quired by the statute in such cases made and provided, the 
said William Humphreys was then and there duly, legally 
and solemnly sworn by one Daniel C. Hart, a duly ap- 
pointed and qualified inspector of the election aforesaid, at 
said voting precinct or district, who was duly authorized 
and required by law to administer the oath provided for by 
the statute in such cases made and provided, and the said 
William Humphreys being so sworn as aforesaid, then and 
there upon his oath aforesaid, falsely, corruptly, knowing- 
ly, wilfully and maliciously before the said inspector of 
the election aforesaid, the said Daniel C. Hart, ‘and did 
swear amongst other things in substance, and to the effect 
following, that is to say, that he, the said William Hum- 
phreys had lived and resided in the State of Florida twelve 
months, and in the said county of Alachua for six months, 
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next preceding said day, the fifth day of November, in the 
year aforesaid, whereas in truth and in fact the said Wil- 
liam Humphreys had not lived or resided in the said coun- 
ty of Alachua for six months next preceding the said fifth 
day of November, in the year aforesaid, against the form 
of the statute in such case made and provided, to the evil 
example of all others in the like case offending and against 
the peace and dignity of the State of Florida.” 

A motion was made by the counsel for the prisoner to 
quash this indictment upon several specific grounds, which 
was denied by the court, and after verdict a like motion in 
arrest of judgment was also denied by the court, when the 
prisoner sued out his writ of error. 

The errors assigned are as follows : 

1. The court erred in overruling the motion in arrest of 
judgment, because, first, the indictment does not follow the 
words of the statute in this: it charges that Humphreys 
presented himself as a qualified voter, but it does not allege 
that he offered to vote. 

2. The indictment does not show that one of the inspect- 
ors declared to Humphreys the qualifications of an elector 
before administering the oath. 

3. The indictment does not charge any crime in the body 
of the same, nor in any concluding averment. 

4. The indictment does not charge that the matter sworn 
to was material. 

5. The indictment does not allege that the plaintiff in 
error knew or believed that the matters sworn to by him 
were false. 

This indictment is clearly insufficient, and the motion 
made on behalf of the prisoner to quash it should have been 
granted. It nowhere alleges that the prisoner “ offered to 
vote” previous to being challenged, or that he was chal- 
lenged “as not qualified by an inspector or by any other 
elector,” or that “one of the board declared to the person 
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challenged the qualification of an elector,” or that the chal- 
lenge was not subsequently withdrawn. This is an offence 
prescribed by statute, and the person committing it is made 
liable to punishment for “ false swearing,” and on convic- 
tion shall “suffer the pains and penalties of perjury.” 
(Chap. 10, §1 of Chap. 1687, Laws of Florida, approved 
August 6, 1868.) 

It has long been well settled that where the offence is 
one prescribed and defined by statute, it must be charged 
in the very language of the statute, or in language of equiv- 
alent import. 

In the case of Morgan vs. The State, (13 Fla., 671,) this 
court says, “it is a genera] rule, that unless the words 
of the statute (creating an offence) be recited, neither 
the words ‘contrary to the form of the statute,’ nor 
any periphrase, intendment or conclusion, will make 
good an indictment which does not bring the fact prohib- 
ited or commanded, in doing or not doing, whereof the 
offence consists, within all the material words of the stat- 
ute.” 

In Wharton’s Crim. Law, (6th Ed., §364,) it is said, 
“where the words of the statute are descriptive of the of- 
fence, the indictment should follow the language, and ex- 
pressly charge the described offence of the defendant, or it 
will be defective.” 

It is necessary that the defendant should be brought 
within all the material words of the statute, and nothing 
can be taken by intendment. 

This indictment does not charge that the defendant of- 
fered to vote or presented himself for the purpose of vot- 
ing, nor does it allege that he was challenged either by an 
“ inspector or by any other elector,” nor does it appear that 
he was informed by an inspector of elections of the neces- 
sary qualifications of a voter. These are the conditions 
precedent which render the oath necessary and material, 
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and it is only after an oath so taken, these conditions hay- 
ing been fully complied with, that the statute punishes 
“the false swearing” with the pains and penalties of per- 
jury. The indictment does not state all the facts and cir- 
cumstances which constitute the statute offence, and the 
party indicted is not brought within the provisions of the 
statute. “ When the facts which the indictment charges 
may be true, yet the defendant not be prima facia guilty of 
crime, it is insufficient, for there still remains at least one 
thing of which he is not informed ; and that he may know 
certainly what each thing is wherewith he is charged, all 
the facts which enter into his offence must, especially in 
felony, be set down by express averment, nothing being 
left to intendment. In other words, the indictment must 
allege everything which it is necessary for his conviction to 
prove against him.” Bishop Crim. Proc., §519; Beasley 
vs. The State, 13 Ala., 5385 ; Sarah vs. The State, 28 Miss., 
267; Kit vs. The State, 11 Humph., 167; see also State vs. 
Pratt, 10 Lou. Ann., 191; Thompson vs. People, 3 Parker 
Crim. R., 208; The People vs. Allen, 5 Denio, 76; Com. 
vs. Hampton, 3 Grat., 590. 

The cause is remanded to the Cireuit Court with diree- 
tions to arrest the judgment and discharge the defendant. 





James M. SNowpEN, PLArntTirF IN Error, vs. THE STATE 
oF FioripA, DEFENDANT IN Error. 


1. In an indictment for an offense created by statute, it is necessary 
that the defendant should be brought within all the material words 
of the statute, and nothing can be taken by intendment. 


2. If the verdict of a jury in a criminal case is clearly against the law 
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and the evidence, the court should grant a new trial, but if the in- 
dictment is fatally defective, judgment should be arrested after 
verdict. 


Writ of Error to the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


E. M. Cheney for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURG delivered the opinion of 
the court. 


The indictment in this case charges that in August, 1878, 
Snowden then and there being a justice of the peace in and 
for the State of Florida and couuty of Alachua, did “ im- 
pose a fine of twenty dollars upon one Henry Singleton, who 
was then and there arraigned before said J. Madison Snowden 
charged with an assault, which said fine was then and 
there paid to the said justice by the said Henry Singleton, 
and that the said J. Madison Snowden has not paid the 
said fine to the Treasurer of the county as he is required 
by law to do, and did then and there commit malpractice 
in office, and was guilty of conduct unbecoming the char- 
acter of an upright magistrate, against the form of the stat- 
ute,” &. A trial was had and the defendant found guilty ; 
whereupon his counsel moved an arrest of judgment, for 
the reason that the allegations contained in the indictment 
did not show any offense to have been committed against 
the criminal law of Florida. This motion was denied by 
the court. The counsel for the defendant then moved for 
a new trial upon the following grounds: 

Ist. The verdict was contrary to the evidence. 

2d. The verdict was contrary to the law applicable to 
the case, and to the facts adduced by the evidence. 
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This motion was also denied by the court, exceptions 
were taken and the case comes here on writ of error. 

The indictment was found under section 18 of chapter 5 
of the article on crimes and misdemeanors, (Thomson Dig., 
p- 497,) which is as follows : 

“Tf any justice of the peace shall be guilty of malprac- 
tice in office by using oppression, partiality or any other 
conduct unbecoming the character of an upright magis- 
trate in the administration and under color of his office, he 
shall be indicted,” &c. 

Under the law, as determined at this term of this court 
in Humphreys vs. The State, the indictment is not good, 
inasmuch at it does not charge that the malpractice alleged 
was committed by the defendant “in the administration 
and under color of his office.” Nothing can be taken by 
intendment. It was material and necessary to prove on 
the trial that it was by virtue of, and under color of his 
office as justice of the peace, that he imposed and collected 
the fine he is charged with having appropriated, and con- 
sequently it was necessary that such allegation, in con- 
formity with the language of the statute, should have been 
made in the indictment. 

But aside from this question arising upon the indict- 
ment, there is no proof to warrant the conviction of the 
defendant. The only witness called in relation to the trial, 
fine and payment of the fine to the defendant, for the mis- 
appropriation of which he was indicted, was Henry Single- 
ton, the party from whom such fine was collected. He tes- 
tified that he “heard defendant had issued a warrant 
against him; went to Archer; met defendant on the street 
and told him I would pay him what it cost. This accur- 
red in summer of 1878, in Alachua county. Iwas not tried, 
not convicted. Mr. Snowden, the defendant, said he would 
let me off for twenty dollars, and I told T. A. Darby to pay it. 
I do not know that it, the twenty dollars, was a fine, nor if 
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any of it was a fine; it might have been; I don’t know. I 
made this arrangement with Mr. Snowden on the street, 
not in any building. There was no jury, no trial, no con- 
viction.” 

Mr. Darby testified that he paid the twenty dollars to 
Mr. Snowden. 

This is all the evidence in regard to the arrest, trial and 
conviction of Singleton. There is no proof that a warrant 
was issued, that Singleton was arrested or tried, or that 
Snowden was acting in the administration of or under color 
of his office as justice of the peace. 

The judgment must be arrested and the defendant dis- 
charged, for the reason that the indictment was defective. 








L. G. Dennis, PLAINTIFF IN ERROR, VS. THE STATE OF 
FLoRIDA, DEFENDANT IN Error. 


1, A registered voter and qualified elector in this State does not, under 
the Constitution of this State, lose his political domicil by a living 
in Washington City attending to the duties of a public office at 
that point, his family being at the same time ona visit to his father 
in the State of Massachusetts. 


- 


2. When the verdict of a jury is contrary to and against the law and 
instructions of the court, as applied to the clearly established facts 
in a case, it should be set aside. 

3. An indictment for a wilful and corrupt false swearing touching a 

party’s qualifications as an elector, must set forth specifically the 

oceasion of the administration of the oath. The general allega- 
tion, ‘‘ being required by law to take an oath,”’ is not sufficient in 
such case. 


Writ of Error to the Circuit’Court for Alachua county. 
The plaintiff in error, Leonard G. Dennis, was indicted 
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at the Fall Term, A. D. 1878, of the Cireuit Court for 
Alachua county. The indictment is as follows: 

“Tn the name and by the authority of the State of Flor- 
ida. 

“Tn the Cireuit Court of the Fifth Judicial Circuit of 
the State of Florida for Alachua county, at the Fall Term 
thereof, in the year of our Lord one thousand eight hun- 
dred and seventy-eight. 

“ Alachua county, to-wit: The grand jurors of the State 
of Florida, inquiring in and for the body of the county of 
Alachua, upon their oaths do present that Leonard G, 
Dennis, late of the county of Alachua aforesaid, in the 
circuit and State aforesaid, laborer, on the nineteenth day 
of October, in the year of our Lord one thousand eight 
hundred and seventy-eight, with force and arms, at and in 
the county of Alachua aforesaid, being required by law to 
take an oath touching his qualifications as an elector in 
said county of Alachua and State of Florida, before hav- 
ing his name enrolled as an elector on the registration 
books of said county of Alachua, was, on that day afore- 
said, duly and solemnly sworn, and under oath interrogated 
by Aaron J. DaCosta, a deputy clerk, duly appointed and 
qualified by and to act for Julius A. Carlisle, the Clerk of 
the Circuit Court for Alachua county, and ex-officio regis- 
tration officer of the election district number seven, in and 
for Alachua county and State of Florida, the said Aaron 
J. DaCosta being duly authorized to administer said oath, 
and Leonard G. Dennis being so sworn as aforesaid, 
upon his oath aforesaid, falsely, corruptly, knowingly, 
wilfully and maliciously did swear, amongst other things, 
in substance and to the effect following, that is to say, that 
he, the said Leonard G. Dennis, had resided in the State of 
Florida one year and in the county of Alachua six months 
and in election district nimber seven of said county of 
Alachua and State of Florida, and in the town of Gaines- 
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ville, on Factory street, on block six of range six, next pre- 
ceding said day, the nineteenth day of October, A. D. 
1878, and that he was a qualified elector of said Alachua 
county and State of Florida, whereas, in truth and in fact, 
the said Leonard G. Dennis had not resided in the State of 
Florida for one year and in the county of Alachua for six 
months and in election district number seven, in said coun- 
ty of Alachua and State of Florida, and in the town of 
Gainesville, on Factory street, on block six and range six, 
next preceding the day and date aforesaid, and was not a 
qualified elector of the State of Florida and county of 
Alachua aforesaid, at the date aforesaid, against the form 
of the statute in such case made and provided, to the evil 
example of all others in the like case offending and against 
the peace and dignity of the State of Florida. 
“Wittram A. Hocker, 
“State Att’y for the 5th Jud. Cir. of the State of Florida, 
“ Prosecuting for said State. 
“Endorsed: In Cireuit Court, Alachua county, Fall 
Term, 1878. The State of Florida vs. Leonard G. Dennis. 
False swearing. Indictment. State witnesses, A. J. Da- 
Costa, R. F. Taylor, E. C. F. Sanchez, G. P. Webb, L. A. 
Barnes and 8. Il. Wingues. A true bill. 
“ GrorGE K. Broome, Foreman. 
“ Filed in office this 28th November, A. D. 1878. 
“ J. A. CaRLIsSLE, Clerk.” 
Section 1 of Article 14 of the Constitution of 1868 pro- 
vides as follows: ‘ Every male person of twenty-one years 
and upwards, of whatever race, color, nationality or previ- 
ous condition, who shall, at the time of offering to vote, be 
a citizen of the United States, or who shall have declared 
his intention to become such in conformity to the laws of 
the United States, and who shall have resided and had his 
habitation, domicil, home and place of permanent abode in 
Florida for one year and in the county for six months next 
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preceding the election at which he shall offer to vote, shall, 
in such county, be deemed a qualified elector at all elec- 
tions under this Constitution.” 

Section 6 of the same article also provides that the Leg- 
islature should, at its first session, “ provide by law for the 
registration by the Clerk of the Circuit Court of each coun- 
ty of all the legally qualified voters in such county,” and 
“ shall also provide that after the completion, from time to 
time, of such registration, no person not duly registered ac- 
cording to law shall be allowed to vote.” Such legislation 
was duly made by the Legislature, and as a part of it the 
registration officer is authorized to require of the applicant 
an oath to the facts which constitute his qualification as a 
voter. 

At the Fall Term of the Circuit Court, A. D. 1878, he 
was tried by a jury and convicted. A motion was made 
prior to the trial by the jury to quash the indictment, and 
after verdict motions in arrest of judgment and for a new 
trial were made, but they were overruled by the court and 
sentence pronounced. He sued out a writ of error to the 
Supreme Court, and assigns the following errors: 

I. The court below erred in overruling the motion to 
quash the indictment : 

1. Because the indictment does not charge the commis- 
sion of any offence with sufficient certainty. 

2. Because the appointment of Aaron J. DaCosta, as 
deputy clerk and registration officer for election district 
number seven, was contrary to law, and the said DaCosta 
was not an officer duly appointed and qualified according 
to law, or authorized to administer oaths to persons apply- 
ing for registration. 

3. Because it is not alleged and does not appear in the 
indictment that the matters alleged to have been sworn 
to by the plaintiff in error were material or necessary in 
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order to qualify him as an elector under the law of this 
State. 

4. Because it is not alleged in the indictment that the 
plaintiff in error knew or believed that the facts alleged to 
have been sworn to by him were false. 

5. Because the indictment does not allege that the plain- 
tiff in error was sworn and interrogated under oath by said 
DaCosta, in the election district number seven, in and for 
which district the said DaCosta is alleged to have been 
appointed and qualified to act as deputy clerk or registra- 
tion officer. 

6. Because the indictment does not allege the mode and 
authority of the appointment of the said Aaron J. Da- 
Costa. 

7. Because the indictment does not follow any statute, 
or charge any alleged offence in such manner, that the 
particular statute under which it is drawn can be indenti- 
fied. 

II. The court below erred in admitting parol testimony 
to prove the appointment and qualification of Aaron J. Da- 
Costa. 

III. The court below erred in admitting the oral testi- 
mony of Aaron J. DaCosta to prove .his own appointment 
and qualification. 

IV. The court below erred in admitting testimony as to 
the appointment of Aaron J. DaCosta as general deputy 
clerk for Alachua county, when the indictment alleged that 
he was appointed for election district number seven. 

V. The court below erred in overruling the motion for a 
new trial : 

1. Because the verdict of the jury was contrary*to the 
evidence. 

2. Because the verdict of the jury was contrary to the 
charge of the court. 

3. Because of newly discovered evidence. 

25R 
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4. Because incompetent evidence was admitted at the 
trial. 

VI. The court below erred in overruling the motion in 
arrest of judgment. 

1. Because the indictment does not charge any offence, 
and it does not appear from the verdict or from the record 
of what offence the plaintiff in error was found guilty. 

2. Because it is alleged in the indictment that Aaron J. 
DaCosta was appointed by the Clerk of the Court for Alach- 
ua county as deputy clerk or registration officer for elec- 
tion district number seven, whereas the said clerk had no 
legal authority to appoint a deputy clerk or registration 
officer for said district number seven. 

3. Because the indictment does not allege that the mat- 
ters alleged to have been sworn to by the plaintiff in error 
were material to the issue or matter concerning which the 
plaintiff in error is alleged to have been interrogated. 

4. Because the indictment does not allege that the oath 
alleged to have been taken by the plaintiff in error was 
known or believed by him to be false. 

5. Because none of the several matters and things alleged 
to have been sworn to by the plaintiff in error are con- 
tained in any oath required by the Constitution or by law 
to be taken by persons applying for registration before 
having their names enrolled on the registration books. 

6. Because of the general uncertainty and insufficiency 
ot the indictment. 

The other facts of the case are stated in the opinion of 
the court. 


E. M. Cheney tor Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


In this case we consider first the motion for a new trial. 
One of the grounds for the motion for a new trial was 
that the verdict was contrary to law and the instructions 
of the court. 

To this question we address ourselves. Leonard G. Den- 
nis is here indicted for falsely, corruptly, knowingly and 
maliciously swearing that he had resided and had his hab- 
itation, domicil, home and place of permanent abode in 
Florida for one year, and in the county of Alachua for six 
months, next preceding the 19th day of October, A. D. 
1878. 

The defendant having plead not guilty to this indictment, 
it devolved upon the State to prove the alleged falsity of 
the oath of the defendant. In other words, to prove that 
he, Dennis, had not so resided, so had his habitation, &c., 
as sworn. We have examined and analyzed the evidence 
carefully. Stating it chronologically, it is substiantially as 
follows : 

Leonord G. Dennis came from Beverly, Massachusetts, 
to Alachua county, Florida, in the year 1866. After ac- 
quiring political rights in that county, he exercised the 
right of suffrage up to the year 1876. He was elected to 
the State Legislature as a member of the Assembly for that 
year. He purchased a house and lot in Gainesville, the 
county site of Alachua county, and that his family resided 
in Alachua county during this time is not questioned. It 
was his habit to be absent from home a large part of his 
time, one witness says about half of the time. It was his 
habit to send his family North during the summer. In 
the summer of 1876 his family went North and had not 
returned up the time of the trial of this cause. Where 
they went, or where they are, or for what purpose they left, 
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is not disclosed, except so far as appears from the testimony 
of Barnes. He says he does not know where his (Dennis’) 
family has been, but thinks they are visiting Dennis’ father, at 
Beverly, Massachusetts. 

In March, 1877, Dennis left Gainesville. He went to 
Washington City for Federal position ; he obtained a posi- 
tion in the Treasury Department; between March, 1877, 
and March, 1878, he was employed in this office at Wash- 
ington. The State’s witness who testifies to these tacts 
says that he met Dennis in Boston in the summer of 1877, 
and that he saw him also on a visit to Beverly, Massachu- 
setts. 

In the spring of 1877 he sold his house in Gainesville, 
retaining his furniture, which he placed in the care of a 
friend in Gainesville, with instructions to sell some of it 
and fix up a room for him with the remainder. To this 
friend’s house his books, papers and library were carried, 
and there they remained. He occupied a room in this house 
upon his return to Gainesville. His house was for sale for 
a year or two before he sold it, because, as stated by the 
witness, it was too small for him. In 1877, three boxes 
marked “Mrs. Dennis, Beverly, Massachusetts,’ and 
weighing 428 pounds, were shipped from Gainesville by 
John W. Raymond. The house was sold to Sanchez, who 
took possession in May, 1877. The sale was negotiated by 
telegraph, Dennis being at the time in Washington City. 
Sanchez had a deed for the house written, describing Den- 
nis as of Beverly, Massachusetts. He sent it to Washing- 
ton to Dennis. Dennis sent it back declining to execute it 
because it described him as of Beverly, Massachusetts, in- 
stead of Alachua county, Florida. He (D.) sent back an- 
other deed describing himself as of Alachua county, Flor- 
ida. Dennis took a mortgage on the house. In 1877 there 
was assessed against hima poll-tax,a tax on a lot in Gaines- 
ville, and a tax on a small amount of personal property. 
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The land was sold for taxes. In this year he sold two 
horses in Gainesville. He was in Gainesville in the spring 
and fall of 1878, in March, 1878, and in November, 1878. 
He remained in Gainesville for a month or six weeks in 
the spring of 1878. Barnes, the State’s witness, who seems 
to be most reliably posted as to Dennis’ affairs, testifies 
that Dennis would have returned earlier than the spring of 
1878, but he (the witness) advised him not to come; that 
he remained awhile in Gainesville in the spring of 1878, 
and then went to Washington and came back again and 
remained about three weeks; that he then stated he had 
resigned his position in Washington. He next saw him in 
the fall of 1878. 

Another witness for the State (Sanchez,) says he was in 
Gainesville when the Congressional Investigating Commit- 
tee was there, (no date stated,) and again in the spring of 
1878. He was here last during Fall Term of 1878, and 
during Spring Term. He stayed here two or three 
months. 

It appears that there were indictments against Dennis 
pending in the Circuit Court of Alachua county. One of 
the witnesses testifies that he still owns forty or eighty 
acrss of land in Alachua county. 

Thus stating the evidence, the next question is, was the 
verdict of guilty of false swearing contrary to the law of 
the case and the instructions of the court, within the mean- 
ing of the rule controlling that subject. 

The determination ot this question involves the defini- 
tion of the terms “resided,” “habitation,” ‘ domicile,” 
“home and permanent place of abode,” as used in article 
14, sec. 1 of the Constitution. These terms are there used 
in reference to the qualifications of electors in each county 
“ at all elections under the Constitution,” and are to be de- 
fined with strict reference to the connection in which they 
stand, viz: the political domicile of the party. 
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Mr. Cooley, in his Constitutional Limitations, says, “ the 
words ‘ inhabitant,’ ‘ citizen’ and ‘resident,’ as employed 
in different constitutions to define the qualifications of 
electors, mean substantially the same thing,” and the cases 
cited to sustain this view contain expressions to that effect. 
In the State of New York in the case of Rosevelt vs. Kel- 
logg, (20 John., 211,) the Supreme Court of that State re- 
mark, when speaking of the words resident and inhabitant, 
“that they signify the same thing.” Ina late case, however, 
in the same court, Frost vs. Brisbin, (19 Wend., 13,) Chiet 
Justice Nelson, speaking for the court, says, “it may, I 
think, be doubted ifthis position is entirely accurate, as the 
latter term implies a more fixed and permanent abode than 
the former.” In speaking of the word inhabitant, Lord 
Eldon, (10 Ves., 339,) says no word “ is capable of a larger 
or more limited interpretation, and the construction is al- 
ways to be made with reference to the nature of the subject.” 

Under the Constitution of Massachusetts, operative in 
1813, a party was given the right to vote if he was an in- 
habitant of the district. Chief Justice Parker, speaking for 
the court in a case (Patterson vs. Johnson, 10 Mass., 506,) 
where the question was whether a party was an inhabitant 
of one town or another in the State, makes a contrast be- 
tween cases of this character involving political privileges 
and those arising under the pauper settlement cases in that 
State. In the case of Lincoln vs. Hapgood, (11 Mass., 
352,) the same eminent jurist had occasion to determine 
what constituted an inhabitant. Lincoln had his home 
and most usual residence at Petersham. It was proved 
that for several years preceding, and also in the year when 
his right to vote was questioned, he had been absent several 
weeks at work at Belchertown,and in that year his absence 
had been for ten weeks up to a few days before the election, 
going away in February and returning in May. At an 
election in Belchertown in April of that year he had been 
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recognized as a voter by the selectmen of that town, and 
had actually voted in the election. As to this, Parker, C. 
J. says: ‘He went to Belchertown for a specified and 
temporary purpose and had frequently done it before, al- 
ways considering Petersham as his home and always re- 
turning there after a short absence.” It was held that he 
was an inhabitant of Petersham. The matter of the vote 
was explained by the fact that it was at an election 
throughout the State, and the opinion of the elector was 
that it was only necessary to be entitled to vote at any 
place in the State to vote at the election. 

In the case of Williams vs. Whiting et a/., the selectmen 
of the town of Dedham had rejected the vote of Williams, 
upon the ground that he had not resided in that town for 
the space of one year next preceding the 2nd of November, 
1812. The facts were that on the 28th of November, A 
D. 1811, he was a householder and had a family at Rox- 
bury. On that day he came to Dedham for the purpose of 
performing the duties of Clerk of the Court. His family 
remained in Roxbury until the 12th November, when he 
removed his family to Dednam. During that time he 
passed his nights at Dedham. He was held to bea resident 
of Roxbury. 

The case of Harvard College vs. Gere,(5 Pick., 374,) in- 
volved the question as to the effect of an actual residence 
in Washington City, engaged in the public duties of a Uni- 
ted States Senator. The court held that he was still an 
inhabitant of the town where he resided when elected. In 
that case Chief Justice Parker says, “an inhabitant by our 
constitution and laws is one who, being a citizen, dwells or 
has his home in some particular town where he has’ muni- 
cipal rights and duties and is subject to particular burdens ; 
and this habitancy may exist or continue notwithstanding an 
actual residence in another town or another county, provided the 
absence is not so long or of such a nature as to interrupt or de- 
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stroy the municipal relation previously formed.” In this case 
the alleged change was a change of local domicile or resi- 
dence in counties in the same State, but the change 
here, if any, was a change of political domicile from one 
State to another. The rule is certainly not less strict in 
the latter case. 

Under the laws of New Jersey in 1840, in order to con- 
stitute an elector it was required that a party should have 
“ resided in the county where he claims a vote for at least one 
year immediately preceding the election.” The Supreme Court 
of New Jersey in defining the term “resided ” in this con- 
nection, says, (3 Harr., 144,) “the word residence (fixed 
residence I mean,) is generally used as tantamount to 
domicile.” Thus in 1 Binn., 352, it is said that a dom- 
icile may be defined to be a residence at a particular place, 
accompanied with positive or presumptive proof of contin- 
uing it an unlimited time. So Kent in his Commentaries, 
vol. 1, page 76, in treating of national residence, speaks of 
it as tantamount to national domicile, and Vattel has de- 
fined it the same way. Such domicile once obtained, re- 
mains to the possessor thereof notwithstanding occasional 
visits to foreign countries and until another domicile is 
acquired. This principle is applied to pauper cases and to 
questions of domestic settlement. The settlement or legal 
residence of a pauper is prima facie at the place of his birth, 
and this settlement continues until a new one is gained. 
There can beno suspension of it. I do not mean to say that the 
elective franchise of the citizen may not be suspended, for, 
pending the year’s residence, by our statute the fact is so, 
but I mean to say that a residence in law once obtained con- 
tinues without interruption until a new one is gained.” * 
* * * #* «The place where a man is cormorant may per- 
haps be properly consideredas prima facie the place of hislegal 
residence ; this presumption, however, may be easily over- 
come by proof of facts to the contrary. Ifa person leave 
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his original residence animo non revertendi and adopt another 
for a space of time, however brief, if it be done animo ma- 
nendi, his first residence is lost. But if in leaving his orig- 
inal residence he does so animo revertendi, such original resi- 
dence continues in law notwithstanding the temporary ab- 
sence of himself and family. Such is the uniform language 
of the books, as well as the clear conclusion of common 
sense.” This court in speaking of an actual residence in 
Washington by persons holding offices at that point, says : 
“Many of our Senators and Representatives in Congress 
habitually close their houses at home and move with their 
families to Washington during the winter. Some rent 
rooms, others rent houses, and they remain there sometimes 
two-thirds of the year without even a visit to their respec- 
tive homes ; and yet has any man ever supposed that in the 
eye of the law they were not residing in the State of New 
Jersey all that time.” * * * “There is no distinction 
made by law in favor of those who are public officers and 
leave their residences to attend upon public business. It 
is all left to depend upon the same general principle that a 
man’s legal residence is not changed where he leaves it for tem- 
porary purposes and transient objects, meaning to return when 
these purposes are answered and objects attained.” 

Applying the rule deducible from these cases to the evi- 
dence here, it is clear that the State failed to prove, and 
that it did not appear from the evidence that the defendant 
had ever ceased to be an inhabitant or resident of Gaines- 
ville, or that he had changed his habitation, home and 
place of abode and domicile from Alachua county, Florida. 
From the evidence of the State, (the defendant having in- 
troduced no testimony,) it is clear that the legal domicile, 
habitation, residence and home of the defendant was 
Alachua county, Florida. A person actually living for the 
time being in Washington City, as the defendant was here 
living, his family at the same time being shown to be vis- 
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iting his father in Massachusetts, is considered as residing 
and having a habitation and residence for political pur- 
poses, in other words, a political domicile, at their home 
and place from which he is temporarily absent. We have 
exhausted the material at our command and we cannot 
find a single case in the United States or elsewhere, where 
the common law prevails at all, applicable to the question 
of political domicile, any reasonable construction ot which 
would sustain the conclusion that the legal residence or 
habitation, when viewed in reference to qualification to ex- 
ercise the elective franchise, was not in this case Alachua 
county, Florida. 

It is unnecessary here to insert at length the instructions 
of the court at the trial upon the subject. They are fair, 
impartial, and, as applicable to the case, correct. The ver- 
dict of the jury, therefore, in this case was plainly contrary 
to law and the instructions of the court, and should have 
been set aside and a new trial granted. Such would have 
been the law, even in a civil case. Nash vs. P. and G. R. 
R. Co., 12 Fla., 797. 

We see no necessity for stating more than we have in 
reference to the motion for a new trial. 

Thus disposing of the errors assigned as to the retusal to 
grant a new trial, we will examine the sufficiency of the 
indictment, a question which is presented by the motion in 
arrest of judgment. 

This indictment is framed under and with reference to 
section 1 of sub-division 12 of chapter 1637, Laws of Flor- 
ida. That section provides : “ Ifany person shall be guilty of 
wilful and corrupt false swearing or affirming when interro- 
gated as to his qualifications as an elector, or when his tes- 
timony may be required in any contested election, or shall 
wilfully and corruptly procure another person to swear or 
affirm falsely as aforesaid, he shall, on conviction, suffer the 
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pains and penalties of perjury.” This is the same as the 
enactment anterior to the Code. Thomp. Dig., 80. 

It is evident from the simple reading of this section that 
an indictment to be sufficient must allege in due and proper 
form a “ wilful and corrupt false swearing or affirming.” 
Under the criminal code of 1868 no penalty is fixed gener- 
ally for a “ wilful and corrupt false swearing.” 

From the manner in which the indictment is framed, it 
is apparently the view of the pleader that the false swear- 
ing here prohibited is such as is embraced in the general 
terms of section 2, sub-division 6 of the Code. The allega- 
tion in this indictment, in strict reference to the occasion of 
the oath, as distinct from its matter, is that L. G. Dennis, 
* * * being required by law to take an oath,” and sec- 
tion 2 referred to above provides that “ whoever being au- 
thorized or required by law to take an oath or affirmation, 
wilfully swears falsely,” &¢. Now, if the “ wilful and cor- 
rupt false swearing” intended by section 1 of sub-division 
12 of the Code is the “wilful false swearing” mentioned 
in section 2, then the allegation “ being required by law to 
take an oath,” &., is an allegation in the words of the 
statute so far as that language describes the occasion of 
the oath. If, however, there is a difference in wilful false 
swearing and wilful and corrupt false swearing, then the 
statute does not embrace “ wilful and corrupt false swear- 
ing,’ and the rule as to the necessity for alleging the occa- 
sion of the oath and all other matters in connection with the 
crime, must be determined by reference to a correct defini- 
tion of a “ corrupt and false swearing,” as used in section 1, 
sub-division 12, where no such precise crime is created by 
any other statute. Our inclination is to the view that the 
sufficiency of the indictment must be determined strictly with 
reference tothe provisions of section 1, chapter12of the Code; 
but, however this may be, we are of the opinion that in 
either case a distinct allegation of the occasion of the oath 
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is necessary, and that in this case no such sufficient allega- 
tion is made. 

There are two occasions under the statutes of this State 
upon which an oath touching a person’s qualifications as an 
elector may be taken. First, upon an application to regis- 
ter ; second, in case of challenge upon an offer to vote. In 
either case the indictment should distinctly allege the occa- 
sion. This indictment alleges neither, nor does it allege in- 
terrogation as to qualifications, &c., in any judicial pro- 

ceeding or course of justice. 

The proceeding in which the State here assumes this 
oath was taken was an application by the defendant to 
have his name placed upon the register as a voter. Upon 
such application, if the officer deems an oath “necessary ” 
the law authorizes him to require of the applicant an oath 
to the facts which constitute his qualifications as a voter. 
Referring to the indictment, and recollecting the distine- 
tion between the occasion of an oath and its subject-mat- 
ter and the authority of the officer to administer it and its 
form, it is clear that the only statement of the occasion of 
the administering the oath in this indictment is, the “ de- 
fendant being required by law to take an oath.” This is 
insuflicient. 

Bishop, (2 Bish. C. P., 904,) treating of the crime of per- 
jury, says the gist of the offence is the false testimony 
which the prisoner as a witness has given upon oath in 
some court of justice, and in stating things essential, which, 
by the common law should appear, he recites among others 
that “on such a day such a controversy was pending before 
such a court,” &. In a case in Wisconsin involving this 
principle, (2 Wis., 441,) the Supreme Court of that State 
says, “it is essential that the indictment should show that 
legal proceedings were pending, or that the affidavit itself 
was the commencement of legal proceedings.” In this case 
the judgment was arrested. In Regina vs. Bishop, (41 
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Eng. Com. Law, 169,) the indictment was for perjury com- 
mitted in a proceeding under the English inter-pleader act, 
and it was not alleged that there had been an application 
for the obtaining of a rule according to the provisions of 
that act, without which it did not follow that the proceed- 
ing was of a judicial character, and because it was not 
alleged that a rule had been obtained, the indictment was held 
bad. See also the following English cases sustaining the 
same principle: 8 C.& P.,119; 8 C.& P., 787; 6A. & 
E., 198; 1 Dew. & Ry., 10. 

In speaking of necessary matters of fact to be alleged in 
an indictment for perjury, based upon a statute authorizing 
the oath upon a named occasion, the Supreme Court of 
the United States, (The United States vs. Nicholson, 17 
How., 211,) mention the “ description of the oath which was 
taken and its occasion.” The case of the Commonwealth vs. 
Hughes, (5 Allen, 501,) was an indictment under Chapter 
163, section 2, of the general statutes of the State of Massa- 
chusetts, which is in words the same as sec. 2, sub. 6 of 
Chap. 1637, of the Laws of Florida, that is to say, “ who- 
ever being authorized or required by law,” &c. 

The defendant there moved in arrest of judgment upon 
the ground, among others, that the occasion of the admin- 
istration of the oath was not set forth. The court consid- 
ered the point and determined, as was very proper in that 
case, that the occasion was alleged. 

The clear presumption from the manner in which the 
case is treated is that the court deemed this a fact necessary 
to be averred. 

It is certainly unnecessary to say more in this connection. 
Those wishing to investigate the matter further Will find 
the following cases as at least suggestive of the law upon 
the subject: 50 N. H., 249; 7 Mo., 300; 6 Yerg., 532; 
12 Mass., 283; 26 Maine, 33. 

It is apparent that to remand this case with directions 
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for a new trial would be to treat this indictment as suffi- 
cient, which it is not. The necessary order, therefore, is 
that the judgment is reversed ; that the case be remanded 
with directions to enter an order arresting the judgment, 
and for such proceedings as are conformable to law. 








Matcotm L. Baker, PLAINTIFF IN Error, vs. THE Strate 
OF FLortpa, DEFENDANT IN ERROR. 


1. The constitutional provision relating to the exemption of a home- 
stead to the head of a family residing in this State, providing that 
this ‘‘exemption shall accrue to the heirs of the party having en- 
joyed or taken the benefit of such exemption,” is operative to se- 
cure to the heirs the benefit of the homestead exemption, notwith- 
standing the deceased head of the family had not resorted to the 
statutory method of defining and placing on record the description 
of the property he intended should constitute his homestead. 

2. The heirs of the deceased owner of land which was the homestead 
of himself and family, have the same right to claim and have set 
off to them as exempt from sale for the payment of debts the 
dwelling place and the quantity of land limited by the constitu- 
tional provision which was enjoyed by the ancestor as a home of 
himself and family in his life time. The constitutional provision 
is for the benefit of the family. 

3. The homestead, whether defined and recorded under the statute. or 
set apart to the heirs after the death of the head of a family, is 
not assets in the hands of an executor or administrator. 

4. Where one in good faith takes the property of another, honestly 
believing it to be his own, or that he has a right to its possession, 
he is exempt from the charge of larceny. there being no criminal 
intent. 

5. The statute of 1877 (Chap. 2096) requires that when either party 
shall present to the judge written instructions on points or excep- 
tions arising during the trial, praying that they be given to the 
jury, the judge shall declare to the jury ‘tin writing his ruling 
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thereon as presented and pronounce the same to the jury as given 
or refused;’’ and the judge is also required to sign and seal such 
instructions as given or refused, and file the same in the case: 
Held, that a non-compliance with these statutory requirements 


was error. 


Writ of error to the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion of the 
eourt. 


John W. Price tor Plaintiff in Error. 
The Attorney-General for Defendant in Error. 
Tue Cuter Justice delivered the opinion of the court. 


Baker was indicted for the crime of larceny of five 
thousand oranges, of the value of sixty dollars, of the 
goods, chattels and property of William A. Cone, sheriff 
and ex-officio administrator of the estate of Philemon 
Whilite, deceased. 

From the very inartificial manner in which the record is 
made up, it is somewhat difficult to ascertain what trans- 
pired at the trial. With some difficulty we have gathered 
from the record the following facts : 

That Philemon Whilite died, leaving a widow and family 
residing on the land from which the oranges are supposed 
to have been stolen ; that Cone is the acting administrator 
of the estate of the deceased ; that this defendant resided on 
the place with the family and in charge of the place; that 
defendant claimed that the place was the homestead of the 
deceased in his lifetime, and of his family since his death, 
and that he gathered the oranges while so in charge; that 
he offered to prove these facts in order to show that the 
place and the oranges were not in the lawful custody, and 
therefore not of the goods and chattels of the administra- 
tor. 
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The court charged the jury that “ you can take no no- 
tice of any rights accruing under the homestead or exemp- 
tion laws of the State. There were no steps, according to 
the testimony, taken by the deceased parent to establish a 
homestead or to avail himself of the benefit of the exemp- 
tion laws.” 

And further the court charged that “in a charge of lar- 
ceny the belief that the accused has a right to the property 
of another is no excuse for taking it, unless the testimony 
shows some reason therefor.” 

I. The Constitution of the State provides that a home- 
stead to the extent ot one hundred and sixty acres of land, 
* * * and the improvements on the real estate, shall be 
exempt from forced sale under any process of law, * * * 
except for taxes, purchase-money, improvements, or labor 
thereon; and that this exemption shall accrue to the heirs 
of the party having enjoyed or taken the benefit of such 
exemption. (Const., Art. LX.) 

According to the scope of the charge on this subject, al- 
though the deceased, who, in his lifetime, was the owner of 
land on which he resided with his family, might have 
claimed its exemption from sale for debts, yet if he was 
never threatened with an execution or other process for an 
indebtedness, and took no steps to protect his homestead 
from such process, the homestead might pass into the 
hands of an administrator as assets for the payment of 
debts, and then the family for whose protection the exemp- 
tion was expressly provided might be stripped of all means 
of subsistence. We cannot assent to this construction of 
the language or the intent of the homestead provisions of 
the Constitution. 

Any one who has owned and occupied with his family 
the limited amount of land and improvements mentioned 
has “ enjoyed ” it as exempt from forced sale, whether he 
has or has not been threatened with executions or other 
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process, because the enjoyment of a homestead consists in 
the use and occupation of it with his family, according to 
the clear intent and purpose of the provision. 

There can be no doubt as to the correctness of this posi- 
tion. 

The statute which makes real estate assets in the hands 
of an administrator for the payment of debts cannot, of 
course, refer to the homestead, because the constitutional 
provision exempting it from sale for ordinary debts, takes 
so much of the real estate out of the inventory of the assets 
and the administrator has no control of it. The heirs may 
demand the exemption, and what they claim to be the lim- 
its of the homestead, within the prescribed quantity, should 
be allewed and set apart as exempt from forced sale, be- 
cause they are entitled to the same exemption as the an- 
cestor had been. 

That portion of the charge which instructed the jury to 
disregard “ any rights accruing under the homestead or ex- 
tion laws of the State” was therefore erroneous. 

II. As to that part of the charge that in an accusation 
of larceny, the belief of the accused that he has a right to 
property which really belongs to another, “ is no excuse for 
taking it unless the testimony shows some reason therefor,” 
the jury may have been led into error. 

In Bishop’s Cr. Law, Vol. 2, Sec. 851, the rule as col- 
lated from the best authorities is thus given: “ In all cases 
where one in good faith takes another’s property under 
claim of title in himself, he is exempt from the charge of 
larceny, however puerile or mistaken the claim may in fact 
be. And the same is true where the taking is on behalf of 
another believed to be the true owner. Still, if the claim is 
dishonest, a mere pretence, it will not protect the taker.” 

The gist of the offence is the intent to deprive another 
of his property in a chattel, either for gain or out of wan- 


tonness or malice to deprive another of his right in the thing 
26R 
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taken. This cannot be where the taker honestly believes 
the property is his own or that of another, and that he has 
a right to take possession of it for himself or for another 
for the protection of the latter. 

III. A third error assigned is that the court did not sign 
and seal the special instructions asked for by counsel for 
defendant and give his views of the law thereon upon his 
refusal to give them. 

It appears by the record that certain instructions were 
prayed in writing by defendant’s counsel to be given to the 
jury, and the judge merely indorsed the instructions asked 
for, “ instructions denied,” without declaring to the jury 
“in writing his ruling thereupon as presented and pro- 
nouncing the same to the jury as given or refused.” This is 
required by the act of 1877, (Ch. 2096,) nor did the judge 
affix his seal to such indorsement of refusal as is required 
be the same act. These omissions are fatal errors, without 
refence to the merits of the instructions prayed for. The 
act is mandatory. 

The judgment and sentence of the court are reversed and 
a new trial granted. 











DECISIONS 
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SUPREME COURT OF FLORIDA. 


JANUARY TERM, A. D. 1880. 


R. F. Jongs, CLERK AND, EX-OFFICIO AssEssoR OF TAXKS, OF 
GADSDEN County, APPELLANT, vs. THE STATE oF FLoRIDA, 
BEX REL. BoARD or Pustic Instruction, APPELLEES. 


1. Construing section 1, of chapter 2030, laws of 1874, relating to the 
mode of determining the amount of money necessary to be raised 
by tax for county school purposes, in connection with section 1, 
chapter 3100, laws of 1879, it is held that the latter does not repeal 
the former, and that it is the duty of the County Commissioners to 
order the levy of the sum ascertained by the Board of Public In- 
struction, and duly certified by them in the manner provided by 
law to be necessary, not to exceed two and a half mills on the dol- 
lar of the assessed valuation. 

2. The County Commissioners have no discretion to direct the collec- 
tion by tax for school purposes of a less sum than that ascertained 
by the County Board of Public Instruction to be necessary for the 
support of the schools, if that sum is within the limit prescribed 
by law. The Board of Public Instruction are invested with the 
power to ‘“‘ascertain and determine’’ the amount required. The 
act of 1879 authorizes the County Commissioners to “‘ ascertain and 
determine’’ the amount necessary for general county purposes, and 
to “lexy’’ the amount lawfully required for county school pur- 
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poses as determined and certified by the officers authorized to as- 
certain it under the act of 1874. 


.3. The Assessor cannot be required by mandamus to levy or compute 
the county school tax for the years 1879 and 1880, unless the same 
has been levied by the order of the County Commissioners. 


Appeal trom the Circuit Court for Leon County. 


John W. Malone for Appellant. 
White § Henderson for Appellees. 


The facts of the case are stated in the opinion of the 
court, 


Tue Cuter Justice delivered the opinion of the court. 


This is an appeal from the judgment of the Circuit Court 
tor Leon county, awarding a mandamus to the respondent, 
commanding him to compute and levy upon the assessed 
valuation of property in said county for the year 1879 a 
certain sum for county school purposes, according to an 
itemized statement of the amount necessary to be raised for 
such purposes, delivered to respondent by the Board of 
Public Instruction of Gadsden county, which the respon- 
dent had refused to do. 

Appellant contends that the writ was improperly issued, 
because he is not authorized by law to levy the county 
school tax upon receiving the statement of the Board of 
Public Instruction of the amount necessary to be raised or 
upon their requisition, but only upon the requisition of the 
Board of County Commissioners. 

Relators insist that the County Commissioners have no 
power to determine the amount of county school tax to be 
raised, but that upon the determination of the Board of 
Instruction of the amount necessary to be raised, and the 
delivery of an official copy of an itemized statement thereof 
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to the Assessor, it is his duty to compute and enter the tax 
upon the assessment roll for collection without the order of 
the County Commissioners. 

The Constitution, Art. XII., sec. 6, requires that ‘“ the 
Legislature shall authorize the several counties and incor~ 
porated towns in the State to impose taxes for county and 
corporation purposes, and for no other purpose.” 

Article VIII., sec. 2, declares that “it is the paramount 
duty of the State to make ample provision for the educa- 
tion of all the children residing in its borders.” Sec. 3: 
“The Legislature shall provide a uniform system of com- 
mon schools, and a university, and shall provide for the 
liberal maintenance of them.” Sec. 8: “ Each county shall 
be required to raise annually by tax, for the support of com- 
mon schools therein, a sum not less than one-half of the 
amount apportioned to each county for that year from the 
income of the common school fund.” 

The Legislature, in obedience to the requirements of the 
Constitution, has established a system of common schools, 
and has provided a Board of Public Instruction for each 
county, and has declared that each such board is a body 
corporate, and has invested it with power to organize com- 
mon schools, to hold and protect school property, to con- 
tract for and cause the erection of school houses, to employ 
teachers, and to determine the amount of money necessary 
to be raised by tax upon the property in the county, annu- 
ally, for the support and maintenance of such schools. 

A brief glance at the enactments on the subject will show 
the intention of the Legislature in respect to the question 
raised here. P 

The act of January, 1869, chapter 1686, sec. 19, par. 15, 
required the Board of Public Instruction to make out and 
lay before the County Commissioners an itemized estimate 
of ‘expenditures to be incurred for educational purposes dur- 
ing the ensuing year, and the Commissioners were required 











414 SUPREME COURT. 











Jones. Clerk, v. Ex rel. Board of Public Instruction—Opinion of Court. 











to cause such amounts to be collected, not exceeding one 
per cent. of the assessed valuation of taxable property. 

The act of June, 1869, ch. 1713, provided, sec. 38, that 
the County Commissioners should ascertain and determine 
the amount of money to be raised for county purposes, which 
should not be more than fifty per cent. of the amount raised 
for State purposes. Sec. 30 provided that upon ascertain- 
ing the amounts to be raised for county, school, and State 
purposes, the Clerk should calculate and carry out the sey- 
eral amounts upon the assessment roll, and deliver the same 
with his warrant for collection. By section 42, Comp- 
troller’s warrants were made receivable for State taxes, 
county orders for county taxes, and school orders for school 
taxes. These were the first provisions made by law for 
these purposes. [t will be observed that though the 
maintenance of schools by counties is a “county pur- 
pose’ in a special sense, the law makes a distinction 
between county taxes raised for the ordinary purposes of 
paying the expenses of maintaining county government 
and county school taxes raised for supporting schools. 
They are deemed distinct funds for distinct objects. The 
next law was the act of January 27, 1871, chap. 1858. The 
fourth section provides that the Board of Public Instruction 
in each county shall, on or before the last Monday in May, 
prepare an itemized statement showing the amount of 
money required for the maintenance of the necessary com- 
mon schools of the county for the ensuing year, and deliver 
an Official copy of the same to the Clerk by the first Mon- 
day in June, which amount shall be not less than half the 
amount received from the State, nor more than one-half of 
one per cent. of the assessed valuation, and the Clerk shall 
compute, and the Collector collect the same. This, it will 
be seen, changed the law requiring the action of the County 
Commissioners in levying school taxes, and imposed the 
duty upon the Clerk. 
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The act of February 16, 1872, ch. 1882, see. 1, par. 11, 
definining the duties of County Commissioners, requires 
them to apportion and order the levy of all county taxes in 
accordance with the law, either for specific or general pur- 
poses. This undoubtedly required that they should order 
the levy of school taxes. 

The act of February 16, 1874, ch. 2030, sec. 1, p. 101, 
amending the above-mentioned sec. 4, act of 1871, re-enacts 
the provisions of said section 4 in all respects, except that it 
changes the time of preparing and delivering the itemized 
statement of school moneys required, and provides that the 
statement shall be delivered to the Assessor instead of the 
Clerk, and the Assessor is required to compute, and the 
Collector thereupon to collect the school tax. 

The act of March 7, 1879, ch. 3099, sec. 37, again pro- 
vides that orders upon the county treasury shall be receiv- 
able for “county takes proper,” and orders issued by the 
County Board of Public Instruction shall be received for 
“county school taxes,” thus appropriately preserving the 
distinction between county taxes for general purposes and 
county school taxes. 

The last act is that of March 8, 1879, chap. 3100, see. 1. 
It provides that for the years 1879 and 1880, the “ Board of 
County Commissioners, at the meeting for equalizing the 
county assessment, shall immediately thereafter ascertain 
and determine the amount of money to be raised by tax for 
county purposes, Which shall not be more than two mills on 
the real and personal property of the county; * * * coun- 
ties may also /evy a tax of not more than two and a half 
mills on the dollar for county school purposes.” ‘Every such 
determination and levy so made shall be entered at large in 
the records of the Board of County Commissioners.” 

The foregoing are all the enactments we have found, or 
to which we have been referred by counsel, affecting the 
question. 
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The Board of Public Instruction of the county, as the law 
now stands, is invested with the entire care, management, 
and control of common schools and common school prop- 
erty ; they are authorized and required to contract for the 
erection of school houses, and to contract with teachers em- 
ployed in the schools. They are the only body or board in 
whom is vested these duties, and who can lawfully know 
and determine the, amounts necessary to be raised by an- 
nual tax for the support of schools in the county. 

The County Commissioners have charge of other affairs 
pertaining to the county government and county expenses. 

There is no constitutional objection to the investment by 
the Legislature of these two branches of county affairs in 
these two boards. 

The act of March 8, 1879, ch. 3100, gives to the County 
Commissioners the power to “ ascertain and determine ” the 
amount to be raised for “ county purposes,” and to levy a 
tax for “ county school purposes ” not more than two and a 
half mills on the dollar, while the law of 1874, ch. 2030, 
gives to the County Board of Public Instruction the power 
to ascertain and determine the amount necessary for school 
purposes, which shall not exceed one-half of one per cent. 

The County Commissioners have no power to determine 
the amount of money necessary to be raised for county school 
taxes, but only for ordinary county purposes other than 
school taxes. 

The act of 1879, ch. 3100, does not repeal, but qualifies 
the act of 1874, ch. 2030, in this, that school taxes for the 
years 1879 and 1880 must be levied by the order of the 
Board of County Commissioners at the amount ascertained 
by the Board of Instruction to be necessary for school pur- 
poses, not exceeding two and:a half mills on the dollar. If 
the itemized statement given by the Board of Instruction 
to the assessor or to the board contains items of expenses 
for school purposes only, and the amount does not exceed 
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the above limit of two and a half mills, the County Com- 
missioners have no discretion, but must direct the amount 
to be collected for school purposes. 

The act of 1874 authorized the assessor to compute the 
school tax from the statement, duly certified, of the school 
board. The act of 1879 requires the authorization by the 
County Commissioners to levy the school tax. The evident 
purpose of referring it to the County Commissioners was 
that the latter might know and enter of record the entire 
amount of taxes to be collected; that they might know 
that the itemized statement of the school board contained 
no items for other than school purposes, and that the amount 
did not exceed the lawful limit. 

The result is that the respondent in this writ of man- 
damus cannot be required to enter the school tax for collec- 
tion without the order of the County Commissioners, and 
the writ should go against them instead of the respondent, 
if the School Board have complied with the law in the 
matter and the commissioners have failed to levy the school 
tax as ascertained by the School Board. 

The language of the act of 1879, ch. 3100, sec. 1, is that 
the Board of Commissioners “ may levy a tax of not more 
than two and a half mills on the dollar for school pur- 
poses.” : 

According to the established rules for construing statutes 
this direction is mandatory. When a statute says a thing 
may be done, which is for the public benefit by public offi- 
cers, it shall be construed that it must be done, (Dwarris 
on Statutes, 220 and notes.) Our Constitution is impera- 
tive in its direction that the common schools shall be main- 
tained. The Legislature has provided the necessary ma- 
chinery for carrying out this direction. If it be claimed 
that the commissioners may levy a tax or may omit to do 
it, in their discretion, this claim cannot be allowed, because 
it would defeat the whole object of the Constitution and 
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the statute to give the commissioners the option to deter- 
mine whether they would or would not maintain the public 
schools. The only discretion they have is to determine 
whether the money is required by the School Board for 
school purposes, and whether the sum required is within 
the limitation as to the rate of two and a half mills. 

The judgment of the Circuit Court awarding the peremp- 
tory mandamus is reversed, with costs to be paid by re- 
lators. 





The Srate or FLoripa, EX REL. THE Boarp or Pus.ic Ly- 
STRUCTION OF GaADSDEN County, vs. Tur Boarp oF 
YoUNTY COMMISSIONERS. 


i. The ‘itemized estimate ~ of moneys required to be raised by county 
tax for school purposes, furnished by the Board of Public Instruc- 
tion to the Board of County Commissioners, should contain not 
merely a statement of the whole amount of money necessary to be 
expended for the support of schools for the school year, but should 
also give the estimated income from the State school tax, State 
school fund and other probable sources, so that the County Com- 
missioners may be informed of the amount required to be raised 
by county taxation. 

2. The Board of Instruction having tailed to give an estimate of sour- 
ces of revenue, it is competent for the County Commissioners to 
ascertain the necessary data in order to learn the proper amount 
required to be raised by tax. 

3. If the ‘‘ itemized estimate *’ contains sums other than for the ex- 
penses of maintaining the schools, such items should be struck out 
by the County Commissioners. 

4. Sums of money for ‘‘salary of County Superintendent of Schools,”’ 
and for compensation of the County Treasurer as ‘‘ Treasurer of 
the Board of Public Instruction,’ are not proper items of the ex- 
penses of maintaining common schools to be included in the item- 
ized estimate of school expenditures. 
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5. The School Board of the county has no authority to pay the com- 
pensation of the County Superintendent or the County Treasurer ; 
they are county ofticers, to be paid as other county officers, and 
not to be paid out of the school funds or school taxes. 


6. Warrants outstanding, issued by the Board of Public Instruction 
during previous years, are receivable by law for school taxes levied 
by the County Commissioners ; hence, in levying a sum necessary 
to be raised by tax, sufficient should be levied to liquidate such 
indebtedness so that the required amount shall be realized for 
maintaining the schools for the ensuing year. 

7. A return by the County Commissioners to an alternative writ of 
mandamus requiring them to levy a sufficient amount of county 
school tax, that they have levied a tax which they believe to be 
sufficient, is not a good return unless they make it appear that 
they have levied the amount shown by the itemized estimate of 
the Board of Public Instruction, with proper deductions and cor- 
rections, to be actually necessary for the support of schools for the 
year. 


An alternative writ of mandamus was issued out of this 
court setting forth that the Relators, the Board of Public 
Instruction, of Gadsden county, in June, 1879, prepared an 
itemized estimate of the amount of money required for the 
maintenance of the necessary common schools for the 
county of Gadsden, for the scholastic year commencing 
October 1, 1879, and that an official copy thereof was fur- 
nished to D. L. Kenan, the assessor of taxes for said county, 
by the first Monday of July, that said estimate was a 
reasonable and proper amount; that the County Superin- 
tendent, on the 24th September, presented to the Board of 
County Commissioners an official copy of such itemized 
estimate for their consideration and action, and requested 
them to order a levy of two and a half mills on the dollar 
for the school purposes aforesaid. The aggregate valuation 
of taxable property in said county, as assessed for 1879, 
was $804.202. The “itemized estimate,” (a copy of which 
is annexed to the petition,) is as follows : 

“Ttemized estimate of funds necessary for school opera- 
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“tions in Gadsden county, for the year beginning October 
1, 1879, and ending September 30, 1880. 


“Money due teachers... ...........2...-... $1,895.22 
“For rent or construction of school-houses. . .. 15.00 
For repairs of school-houses............... 10.00 
“ For salary of Superintendent of Schools. ... 500.00 


“For compensation of Treas. of Boardof P. 1. 100.00 
“For salary of teachers (then follows a list of 

schools in the county and the amount re- 

quired for each,) aggregating for three months 2,376.00 


titel ac aca de eecgnareicdadnioias $4,896.22” ° 
The Board of County Commissioners, it is alleged, re- 
fused to order such levy as requested, but in lieu thereof 
ordered a levy of one and a quarter mills on the dollar, 
which will yield but $1,005.25, being a sum entirely insuf- 
ficient to maintain the schools for the year. That again, on 
the second day of February, 1880, the Superintendent of 
Schools, in a written communication to the Board of 
County Commissioners, then in session, again submitted to 
them an official copy of said itemized estimate, and re- 
quested them to order a levy of two and a half mills on 
the dollar for said school purposes, which request the said 
board likewise disregarded, and refused, and then turned 
over the tax book to the collector, with the levy of but one 
and a quarter mills of county tax for school purposes. 

And the relators being without other remedy, pray a 
mandamus directing the said County Commissioners to 
forthwith levy and assess a tax of two and one half mills 
on the dollar for the purposes aforesaid. 

I. The respondents in their return deny that an official 
copy of the itemized estimate of moneys required for 
school purposes was presented to the Board of County 
Commissioners, or a quorum of them, in session, on the 
24th September, 1879, or at any other time during that 
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year; and deny further that the itemized estimate was 
placed in the hands of the assessor as alleged, and that no 
such estimate was furnished to the clerk before the com- 
pletion of the assessment books or at any other time, (the 
assessment rolls having been withdrawn from the assessor 
and placed in the hands of the clerk for completion.) 

II. They further say that the Board of Public Instruc- 
tion having failed to furnish them with an itemized state- 
ment of the amount required within the time and the man- 
ner prescribed by law, the respondents ascertained as best 
they could the amount necessary to be raised, and on the 
24th September, 1879, ordered a levy of one and one-fourth 
mills on the dollar of assessed valuation, believing that 
would raise a sufficient amount for the maintenance of the 
public schools for the year. 

Ill. They further say that a tax of one and 
one-quarter mills onthe assessed valuation will 


Se Sd a dnc Sneha edn Rakes $1,005.25 
The one mill State tax will give ............ 804.20 
The income from the school fund............ 875.00 
The license tax for sale of seed cotton........ 500.00 

Making a total of..........0.0ceeeeeeeee. $3,184.45 


IV. The respondents further answering admit that on 
the second day of February, 1880, the County Superinten- 
dent submitted to them the itemized estimate, a copy of 
which is annexed, but that this was after the assessment of 
taxes was completed and the books ready to be placed in 
the hands of the collector, and they deny that the amount 
included in said estimate is exclusively necessary for the 
maintenance of schools, and the rent and repair of school- 
houses, but say that the item of $1,895.22 is the amount of 
outstanding warrants issued by the Board of Public In- 
struction, and is the accumulated growth of years of in- 
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debtedness and was not deemed by them a proper item to 
be considered in levying the school tax. 

And they deny that the items in said itemized estimate 
for salary of Superintendent and County Treasurer should 
be paid out of school funds, and say they are not proper 
items to be included in the levy of county school taxes. 

V. They deny that insufficient means have been provided 
for supporting the schools by reason of their action, but 
allege that they have provided ample means for paying the 
teachers for three months salaries required, and three of the 
schools contemplated in said estimate have never been es- 
tablished. 

VI. They further say that before the service of the alter- 
native writ, the tax rolls, with the taxes levied thereon, were 
in the hands of the collector and he had already collected 
a large amount of taxes. 

VII. They deny that they were influenced by improper 
motives in refusing to levy a greater tax, and say that the 
tax levied, together with the amounts to be derived from 
other sources of income, will be ample to defray all legiti- 
mate expenses of maintaining the common schools for the 
year, and that in view of the storms and failure of crops 
for the present year, and the great expense to be met in re- 
pairing roads and bridges, they have simply desired to be 
as economical as possible without sacrificing public in- 
terests, and that they have not violated the law. 


White & Henderson tor the Relators. 

‘ 
John W. Malone and Stephens & Love, for Respondents. 
Tue Cuter Justice delivered the opinion of the court. 


The relators move to quash each and every of the several 
paragraphs of the return to the alternative writ of man- 
damus, except so much thereof as takes issue upon the alle- 
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gations in the writ, to-wit: that the relators furnished to 
the assessor and to the County Commissioners the “ itemized 
estimate” of moneys required to be raised by county tax, 
for the support of the common schools for the current year, 
within the time required by law. 

It is not found, upon examination of the remaining sev- 
eral paragraphs, taken separately or collectively, that the 
respondents show that they have directed the levy of a 
sum required to be raised by county tax sufficient to main- 
tain the common schools of the county for the year, as 
shown by the itemized estimate made by the Board of 
Public Instruction and delivered to them before the tax 
rolls had been delivered to the collector. That the esti- 
mate was so delivered and brought to their attention, is ex- 
pressly admitted in their return. 

The relators give a copy of the itemized estimate 
furnished to the assessor and also to the respondents, as 
the relators allege, and the respondents also exhibit a copy 
of it, as furnished to them before the, issuing of the tax 
roll and warrant for collection. 

This itemized estimate reads thus: 

“Ttemized estimate of funds necessary for school opera- 
“tions in Gadsden county, for the year beginning October 
“1, 1879, and ending September 30, 1880. 


DEN GOP RII. nosis ccsewccnsdcass $1,895.22 
“For rent or construction of school-houses. .. . 15.00 
“For repair of school-houses................ 10.00 
“For salary of Superintendent of Schools... . 500.00 


“ For compensation of Treas. of Board of P. I. 100.00 
“For salaries of teachers (3 months school in 
each locality) aggregating................ 2,376.00 


Ns... onder aud roucea aa $4,896.22” 


The form used purports to have been prepared by the 
State Superintendent. This estimate shows merely the es- 
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timated expenditures. The County Board of Instruction 
should give, in their statement, for the information of the 
County Commissioners, an estimate of the revenue deriva- 
ble from the income of the State School Fund, the State 
school tax, and any other sources, calculated upon the basis 
of the revenue of former years, and these items, deducted 
from the total estimated expenditures, will give proxi- 
mately the amount required to be raised by county taxa- 
tion for the support of schools. The County Commis- 
sioners, however, in this instance ascertained the amounts 
which they say are to be derived from the several sources, 
and until otherwise shown, we will assume their calcula- 
tions to be correct. They say that the amount to be de- 
rived from the one mill State school tax will be $804.20; 
from the income of the school fund, $875 ; and from license 
taxes for the sale of seed cotton, $500; making $2,179.20, 
The residue of the amount required must be raised by a 
county tax, not to exceed two and one-half mills on the 
dollar of assessed valuation, as limited by the act of 1879. 
What is this residue ¢ 

The gross sum is estimated by the School Board at $4,- 
896.22. If there are any “ items ” in their estimate which 
are not proper items of expenses for maintaining the schools, 
it was proper for the County Commissioners to deduct. them 
from the estimate. One of these items is for salary of 
County Superintendent, $500, and another is for the com- 
pensation of the Treasurer of the Board of Instruction. 
The County Commissioners very properly struck out these 
two items, as not being lawfully included in the estimate 
of expenses for maintaining the public schools, or to be 
paid out of the monies raised by tax for school purposes. 
The compensation of county officers should not be paid out 
of school funds. By the Constitution, the County Super- 
intendent and County Treasurer are county officers, and 
their compensation, as regulated by law, should be paid 
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out of funds raised for the ordinary purposes of county 
government, in the same manner as other county charges 
are paid. The School Board has no lawful right to pay 
the salary or fees of county officers. 

Each county is required by the Constitution to pay its 
own officers, under such regulations as may be prescribed 
by law. (Art. XVI., see. 18.) 

(Whether paragraph 12, sec. 19 of chap. 1686, laws of 
1869, which authorized Boards of Public Instruction to fix 
the compensation of County Superintendents, is in conflict 
with sec. 27 of Art. I'V., or with sec. 4 of Art. XVI. of the 
Constitution, is a question not involved in this case, and is 
therefore not considered.) ; 

Chapter 2085, laws of 1877, makes the County Treas- 
urer the “ Treasurer of the School Funds,” and his compen- 
sation is established by the provisions of chapter 1981, 
laws of 1874, which prohibit him from receiving any 
other fees or compensation than that allowed by this chap- 
ter, to-wit: a certain per cent. upon all monies received 
and all monies paid out. To pay him an extra amount as 
“Treasurer of the Board of Publie Instruction” is not 
warranted by law, but is prohibited. In his settlement 
with the Board of County Commissioners, he will be paid 
the compensation as fixed by law, out of the proper funds 
of the county and not from school money. 

Deducting from the estimate of the School Board the 
$600 named as salary and compensation of the superinten- 
dent and treasurer, leaves the sum of $4,296.22. It is 
claimed by the respondents that the sum of $1,895.22 is 
for the payment of past indebtedness of the School Board 
for hire of teachers and other expenses, represented by 
outstanding warrants issued by the board during previous 
years and remaining unpaid, and that because this is not 
for the expense of maintaining the schools for the current 
year, it should not be included in the estimate and collected 
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by tax for school purposes. By the revenue laws all schoo! 
orders are receivable for county school taxes. This $1,- 
895.22 of school orders, being so receivable for the county 
schools taxes of the current year, will more than absorb the 
one and one-quarter mills which the Commissioners have pro- 
vided, (amounting to only $1,005.25,) and thus instead of 
raising enough to pay the expenses of maintaining the 
schools there will be nothing but an old debt remaining, 
and the schools yet unprovided for. In other words, the 
sum which the Commissioners say has been raised for the 
future, will, according to law, be paid out on account of 
past due warrants, and the schools cannot, therefore, be 
maintained during the necessary period of three months of 
the current year. 

In conducting State and municipal affairs, it frequently 
happens that from causes not anticipated a considerable 
amount of taxes or other revenue remains uncollected and 
sometimes not collectable, and this causes deficiencies in 
the funds to meet obligations incurred, for which warrants 
upon the treasury have been drawn.’ Upon the ascertain- 
ment of such deficiency, such warrants being receivable for 
taxes, unless provision is made for meeting it, the warrants 
already drawn will inevitably come into the treasury in 
the payment of taxes levied for the purpose of meeting 
future necessities, and thus leave the future unprovided 
for. This is a contingency not contemplated by the Legis- 
lature in respect to common schools. The law requires 
that a sufficient sum shall be raised to meet the expenses of 
maintaining the schools for the year, and this cannot be 
done unless the deficiencies are first provided for, so that 
the school revenues may be applied for the purposes con- 
templated by the law. In no other way can a sum sufli- 
cient to maintain the schools be realized. 

It was, therefore, necessary either to abandon the schools 
tor the year or to provide for maintaining them. The 
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Constitution, the Legislature, public policy, all require that 
they shall be maintained. 

Provision, therefore, for cancelling this indebtedness (if 
it be legitimate, which is not questioned here,) was neces 
sary, and it was proper to include it in ascertaining what 
amount must be raised for maintaining the schools. 

The sum of $4,296.22 being found as the sum required 
to meet past and present emergencies, is in part provided 
for, as it is now understood, as follows: 


The one mill State tax yields................. $804.20 
Income of the State School Fund............. 875.00 
Income from licensing sale of seed cotton...... 500.00 

Thus estimating a revenue of .............. $2,179.20 


The Commissioners have caused a levy to be made 
of one and one-quarter mills for school purpo- 
Git NG WEE CUE odin xs evrntacccionmes 1,005.25 


RNY 65.5 odds ban ts a wassaee on $3,184.45 
being $1,111.77 less than the amount required, assuming 
that the foregoing estimates will be fully realized by the 
County Treasurer. 

The motion to quash the return as insufficient is allowed, 
except so much thereof as relates to the deduction of six 
hundred dollars from the itemized estimate of money re- 
quired for school purposes, and so much thereof as relates 
to the deduction from the aggregate estimate of the reve- 
nues reasonably expected to be derived from the other 
sources mentioned in said return. 

On the third day of April, 1880, the relators entered a 
motion for a peremptory writ, and notice of such motion 
having been served on the respondents, and no objection 
being made, an order was entered for the peremptory writ 
to issue returnable on the eighth day of April, and the writ 
issued accordingly. On the seventh day of April, the re- 
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spondents moved the court to vacate the order allowing the 
peremptory writ, on the ground that it required the per- 
formance of an illegal act, and was improvidently granted, 
and on the next day the court granted the motion and 
quashed the writ, and on the same day the relators moved 
to amend the alternative writ by striking out such lan- 
guage as requires the Board of County Commissioners to 
“assess” the tax and the words “and to deliver the as- 
sessment roll to the Collector of Revenue for Gadsden 
county,” and to insert in lieu of the last words stricken 
out, “and that they give notice of such levy to the Assessor 
of Gadsden county.” The motion to amend was granted, 
and respondents thereupon filed their return to the alterna- 
tive writ as amended, showing a substantial compliance 
with the mandate of the court, and relators not objecting, 
it was adjudged that respondents had substantially com- 
plied with such mandate, and that the respondents pay the 
costs, except those of the peremptory writ, the costs of 
which the relators were ordered to pay. 





Apnau C. Conn, APPELLANT, vs. E. Coapwick & Co., Ap- 
PELLEES. 


The prejudice contemplated as a cause to disqualify a Justice of this 
Court from setting in a case under the provisions of chapter 3120: 
of the laws of Florida, is:a prejudice against a party to the cause, 
and an affidavit not setting up this fact specifically is insufficient. 


Appeal from the Circuit Court for Escambia county. 

Enoch Chadwick and George Hollingreen, partners un- 
der the style of E. Chadwick & Co., recovered a judgment 
against Adnah C.Conn. in the court below; and Conn ap-~ 
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pealed to the Supreme Court. At the January Term, 1880, 
Richard L. Campbell, Esq., attorney for the appellant, filed 
in this court an affidavit, sworn to before the clerk, which, 
after stating the title of the cause as above, is as follaws: 
“Richard L. Campbell, attorney and counsellor of said 
appellant, being duly sworn, says he has reason to believe, 
and does believe, that the said appellant cannot obtain jus- 
tice in said cause by reason of the prejudice of the honora- 
ble Edwin M. Randall, Chief Justice of said court, and that 
of the honorable J. D. Westcott, Jr., Associate Justice 


thereof. 
Ricu’p. L. CAMPBELL, 


Attorney and Counsellor for Appellant.” 
E. A. Perry for Appellees. 


The attorney of appellant filed affidavit under chapter 
3120, Laws of Florida, 1879, p. 61, and evidently seeks that 
two of the three Justices of this court should thereby be 
disqualified and debarred from hearing this case, and that 
two Circuit Judges should be called in by the remaining 
Justice, and if those two are objected to, that others be 
called in, until a court is formed which is entirely satisfac- 
tory to affiant. 

Were we to admit the act of the Legislature to be consti- 
tutionally valid, the affidavit is clearly insufficient. 

It does not set forth for or against whom or what the two 
Justices are prejudiced. 

Whether against the party, the attorney, the case, or 
against some other person or thing. 

If the court should hold the statute valid, they must so 
construe the act as to require the affidavit to show such 
facts as give ground for the alleged belief that appellant 
cannot obtain justice. 

But, however full the affidavit may be made, neither the 
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appellant nor any of his attorneys can, under that statute, 
wipe out this court. 

They cannot thus deprive two of its constitutionally ap- 
pointed members of their right to hear and determine this 
appeal, or deprive the appellees of their right to have the 
appeal heard by the constitutionally appointed court. 

If we admit that it is within the power of the Legisla- 
ture to provide that the fact of prejudice of one or two Jus- 
tices of the court—either against party or his attorney, or 
either of his attorneys, or against any thing else, whether 
connected with or entirely foreign to the case—disqualifies 
such Justice or Justices to sit in the cause, yet it clearly is 
not in the power of the Legislature to provide that an er- 
parte affidavit shall conclusively prove that fact. Cooley’s 
Con. Lim. (mar.) p. 368-9, and cases there cited. 

“Tt is not competent for the legislative power to declare 
what shall be conclusive evidence of a fact.” Wentlaw vs. 
White, 19 Ind., 470 ; Casbin vs. Hill, 21 Lowa, 70. 

The Supreme Court of Alabama, in ez-parte Hickey, 52 
Ala., 228, hold that the Legislature does not exercise judi- 
cial power in declaring what causes shall entitle a party to 
trausfer a case from one court to another of co-ordinate 
jurisdiction, provided it leaves the aseertainment of such cause 

for judicial determination. 

Here the existence of the fact—the ascertainment of the 
cause which is alleged to disqualify the members of the 
court—is left, not for judicial determination, but the Leg- 
islature attempts to cause it to be conclusively determined 
by the ex-parte affidavit of a party or his attorney. 

The statute is also repugnant to section 4, Art. VL, of 
the Constitution, which requires that a majority of the 
three Justices shall act in the transaction of all business. 

The Legislature here attempts to require one Justice to 
transact a most important business—the making up of a 
court—not only that he shall call in two Judges, but shall 
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continue to call in Judges until he makes a court satisfac- 
tory to affiant, and to any other attorney that may be em- 
ployed in the case, or until the panel is exhausted. 

Sec. 29, Art. VI., Constitution, does not authorize this 
act. 

That only authorizes the Legislature to prescribe regula- 
tions for calling in “a Judge.” 

It does not authorize the Legislature to require that less 
than a quorum shall act. 

Probably the Legislature might have required the Gov- 
ernor to call in Judges, but it cannot require less than a 
quorum of the Justices of this court to transact this busi- 
ness. 

The act is void as against common right, common reason, 
and common sense. 

It is void from uncertainty. No court can tell what pre- 
judice the Legislature intended should disqualify a Justice. 


No argument was made, nor brief submitted, for appellant. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


An affidavit is handed to the court, signed and sworn to 
by R. L. Campbell, Esq., attorney for the appellant, stating 
that “he has reason to believe and does believe that the 
said appellant cannot obtain justice in said cause by reason 
of the prejudice” of the Chief Justice and Mr. Justice 
Westcott of this court. 

No motion was made thereon, and no explanation given 
of its contents or its purpose, until counsel for the appellees 
called attention to an act of the Legislature, chapter 3120, 
approved 8th March, 1879. This act provides that if any 
party to a suit pending in the Supreme Court, or his attor- 
ney, shall make an affidavit before the clerk of said court 
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that he has reason to believe and does believe that he can- 
not obtain justice from one or two Judges of said court by 
reason of the prejudice of such Judge or Judges, then such 
Judge or Judges shall be disqualified to sit in said cause,” 
and the Judge not embraced in said affidavit shall call in 
Circuit Judges to sit in the place of the Judges so disquali- 
fied. 

Until now it has been, as I supposed, universally conceded 
that the Constitution had vested the judicial power in the 
courts. Now, it seems to be claimed that the Legislature 
has the power to invest a party to a suit, or his attorney, 
with the judicial function to determine the disqualification 
of the Justices. 


In the case of the Trustees of the Internal [Improvement * 


Fund vs. Bailey, 10 Florida, this court denied the judicial 
power of the Legislature to prescribe what the judgment of 
the court should be upon the question of disqualification of 
one or more of its members, or upon other questions then 
and there presented in that cause. I think the present 
members of the court also are of the opinion that questions 
of law, arising from a statement of facts, are judicial ques- 
tions, and their determination belongs to the judicial depart- 
ment. 

The only facts stated in this affidavit are, first, that affi- 
ant has a reason for believing; and, second, that he does 
believe that the appellant cannot obtain justice by reason 
of the prejudice. What are the facts upon which the affi- 
ant renders this judicial opinion and judgment? He gives 
none; gives no information upon which the court or either 
of its members can act. He does not allege that either of 
the Justices is incompetent to sit in the cause, nor even that 
either of them has any prejudice. If it is desired that the 
court shall pass upon facts establishing disqualification, let 
them be stated. What is the character of the prejudice in- 
tended by the affiant to be shown? Is it a prejudice against 
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the party, or against the attorney, or against some other 
person, or a prejudice as to the law of the case, or as to the 
facts of the case; or a prejudice for or against other courts 
which may have decided this or other causes similar to 
this? 

Unless the court is informed by some means of some fact 
upon which to determine something, it cannot be said that 
the intent of the statute has been complied with. 

When facts are presented on oath toa court for its action, 
they should be stated in a manner so direct, positive, and 
unequivocal, that if they are untrue the affiant may be held 
accountable for swearing falsely, or, if true, they will justify 
the court in taking action. 

The affidavit here presented is so vague and uncertain 
that no court or Judge can take action upon it. It simply 
states an opinion or conclusion of the affiant, based upon 
“ reasons ’ concealed within his own breast, the nature and 
character of which reasons are not disclosed. 

The question of the validity of the act of the Legislature, 
under which this affidavit is made, is not here presented or 
considered. 

The affidavit is entirely insufficient to warrant any ac- 
tion to be taken by the court or any member of it. 

No order can be made. 


Mr. Justice Westcott delivered the following opinion: 


Chapter 3120, of the Laws of Florida, provides “ that 
if any party to a case pending in the Supreme Court of this 
State, or his attorney and counsellor at law, shall make an 
affidavit before the Clerk of said court that he has reason 
to believe, and does believe, that he cannot obtain justice 
from one or two of the Judges of said court, by reason of 
the prejudice of such Judge or Judges, then such Judge or 
Judges shall be disqualified to sit in such case, and there- 
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upon the Judge or Judges not embraced in such affidavit 
shall call in one or two Circuit Judges, as the case may re- 
quire, who, with said qualified Judge or Judges, shall con- 
stitute the court for the adjudication of such case; pro- 
vided, that not more than two Judges of the Supreme 
Yourt shall be disqualified to sit in any one case under the 
provisions hereof.” Another section authorizes either party, 
by a like affidavit, to challenge the Judges of the Circuit 
Court thus to be called in. The attorney of the appellant 
in this case files an affidavit framed under this law, and in 
conformity to its strict letter, alleging that he has reason 
to believe, and does believe, that he cannot obtain justice 
from Chief Justice Randall and Mr. Justice Westcott by 
reason of the prejudice of such Justices. This affidavit is 
made the basis of no motion. It is called to our attention 
by respondents’ attorney. I will, however, treat the matter 
as it a motion to call in two Judges of the Cireuit Court 
in lieu of the Justices mentioned had been made. 

The respondents’ attorney has discussed the questions 
arising upon this motion with reference to the powers of 
the Legislative and Judicial Departments of the Govern- 
ment under the Constitution, insisting that in several re- 
spects the statute is unconstitutional. These questions are 
very interesting. If, however, this matter can be disposed 
of without a decision of these questions, the rule is that 
they should be left undetermined here. 

Says Chief Justice Marshall, speaking of such constitu- 
tional questions: “If they become indispensably necessary 
to the case the court must meet and decide them, but if the 
case may be determined on other points, a just respect for 
the Legislature requires that the obligation of its laws 
should not be unnecessarily or wantonly assailed.” 2 Brock., 
447; 6 N. Y., 177,178; 4 Barb., 56; 29 Ala., 573; Cool. 
Yon. Lim., 163. ' 

The term “ prejudice” used in this statute, accepting it 
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in each and every of its significations, is very comprehen- 
sive and varied in its character. One of its significa- 
tions is prejudgment or prepossession, and it may be pre- 
judgment or prepossession as to questions of law heretofore 
determined by the members of this court, in their judicial 
capacity. To give the word this meaning, in this statute, 
would be to unsettle the law in its length and breadth, so- 
far as a change in the organization of the court in cases 
involving like principles to those involved and decided in 
antecedent causes could doso. Antecedent decisions involv- 
ing an expression of opinion upon questions of law by the 
Justices of this Court would disqualify a majority of the 
court in al] cases where they were applicable and were cited 
as precedents to control our action. Stare decisis is a prin- 
ciple of the most conservative and protective character. 
It is placed by the ablest jurists of England and America 
second only to the positive and fixed rules of property, and 
to those elementary principles which naturally affect the 
liberty of the citizen. All dispositions of property, whether 
they be of a testamentary character, or whether they arise 
in the active business conflicts of life, are made with refer- 
ence to the then law, as determined and fixed by the decis- 
ions of the courts. The construction given to statutes and 
to the Constitution become, as it were, a part of the text of 
the statute or organic law. To give such a construction as 
this to this statute would be attributing upon our part to 
the legislative department of the government a recklessness 
and stupidity in its enactment disgraceful in its character, 
and immensely injurious in its results, as well as a thorough 
disregard for all the practices and precedents of the past. 
To the extent that a judge was learned in the law and was 
able to announce an opinion based upon his antecedent 
knowledge, to that extent would he be disqualied. Giving 
this signification, we would have as a legislative axiom— 
the greater the fool, the better the judge. 
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The case in which this motion is made may involve im- 
portant principles of commercial law heretofore determined 
by this court, and by the present justices thereof. To give 
this word the signification indicated, would disqualify all 
of the justices of this court, leaving it to the discretion of 
the party or his attorney to say which two of the justices 
of this court should not sit in his case, forcing him at the 
same time to take one of the disqualified justices and com- 
pelling the other disqualified judge not. only to hear the 
case, but to take part in its decision. Not only is this 
true, but while every substituted judge is subjected to 
what is practically and in effect a peremptory challenge of 
like character, the remaining justice, though he may be 
disqualied in like manner, is made a fixture not subject to 
such challenge by either party. That the Legislature did 
contemplate that one prejudiced justice might take part in 
the decision of cases, is what that department of the 
government has plainly said in this statute. No rule of 
construction can do away with the clear, plainly expressed. 
intent of a statute in a case where that intent, however 
absurd it may be, appears to be the primary purpose of the 
enactment. In such cases it ceases to be a question of con- 
struction. It becomes one of power alone. 

‘We have as to this matter no general terms of varied 
significations, some absurd in their character, and others to 
some extent reasonable and proper when viewed in reference 
to the harmonious action and mutual respect of the several 
departments of government, as well as to the orderly ad- 
ministration of justice according to principles sanctioned 
by centuries of experience and practice; but it is a clear, 
plain, unmistakable announcement and direction by the 
Legislature, that a party shall have his case tried by one 
of three disqualified judges, leaving that one to be deter- 
mined by the party, and when he has made his selection, 
forcing the disqualified judge to organize his own court as 
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well as to participate in the decision of thecase. In other 
words, prejudice under this statute can disqualify every 
justice and judge in the State except the one prejudiced 
judge whom one party may select, and he is beyond a chal- 
lenge for prejudice by either party. 

This, however, is not true of the word “ prejudice” in 
this statute. This is a general term of many significations, 
indicating in some senses a mental condition or state, not 
highly censurable in its character. 

The marked characteristics of one civilization or of one 
faith are classed as prejudices of that civilization by other 
and different civilizations and faiths, and this, too, inde- 
pendent of the abstract question of rightand wrong. The 
education, the experience, the culture of the one people 
may condemn the opinions and mental state of another as 
prejudices, and yet in the abstract the error and the wrong, 
so faras it exists, may be that of the people who, assum- 
ing to themselves all the virtues known to the moral law, 
are yet in fact intolerant, intellectual bigots, measuring the 
length and breadth of their own moral and intellectual worth 
by leagues, and that of those of their equally deserving co- 
temporaries by cubits. Most civilized nations have their 
national faith in the matter of religious opinion and prac- 
tice. The people of one nation, devoted to one religious 
faith, give exclusive aid to organizations professing this 
faith through their law making power. Taking the liberal 
and tolerant views and acts of the fathers of the republic 
as the standard by which to judge of this action, it gave 
evidence of opinions in the matter of religious tolerance 
which resulted from undue attachment founded in educa- 
tion and culture. There are prejudices in favor of one’s 
country or his church. In the view of those who criticise 
with severity, the civilization of my people and of my 
State, I, devoted to them and to her, am in a state of preju- 
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dice as to her and her institutions. I have, as to them, a 
previous bent or bias of mind in one way or another. 

Leaving these general significations of the term “ preju- 
dice,” I consider its various meanings as applied to legal 
proceedings. Prejudice in the sense of a previously formed 
opinion upon a question of law cannot certainly be what 
is here intended by the Legislature. If so, the extent of a 
judge’s disqualification would be fixed by the amount of 
knowledge he has of questions of law, as they arise in the 
trial of a cause. 

Again, of two attorneys engaged in a cause to-day, one 
may display a manifest ignorance of the Rules of Practice, 
and of the principles of law applicable to his case ; another 
attorney on the opposite side to him in the cause may give 
evidence of accurate and extended knowledge in these re- 
spects. ‘To-morrow, upon the calling of another case in 
which these attorneys are engaged, the attorney least 
learned in his profession challenges two of the members of 
this court for prejudice, (leaving the third one with the 
same opinion out,) in that they enter upon the considera- 
tion of his client’s cause with an unfavorable opinion as to 
his attainments, and are in a condition of mind which will 
prevent them from placing implicit confidence in his state- 
ments of fact. as well as from yielding their deliberate 
judgment of the law to the rule as he conceives it to be. Is 
this the prejudgment, the * prejudice ~ which the Legisla- 
ture here intends ¢ 

Again, an attorney having a case upon our docket, may 
in the presence of the court be guilty of such manifest and 
gross contempt, as will justify and require his commitment. 
After his release, upon the calling of a case in which he is 
engaged, he files an affidavit of prejudice, that prejudice 
being the natural, necessary and properly unfavorable opin- 
ion which each member of the court may then entertain as 
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to his antecedent conduct. Is this the prejudice which the 
Legislature here intends ? 

Again, an attorney honestly devoted to his causes, hav- 
ing every confidence in his own judgment and little in that 
of any body else, may lose one or more of them. Failing 
in these causes and believing in his own infallibility, he 
assails other decisions of the court through the press, and, 
not confining himself to simple, fair criticism, exhausts the 
vocabulary of epithets in his denunciations and discussions. 
Not content with this, he attributes motives of a most im- 
proper character to a judge, neither giving nor having any 
fact to give constituting a reasonable basis for his charge. 
Is the legitimate, necessary, and proper opinion which the 
judge, who knows no such motive prompted his action, 
must entertain of such conduct the prejudice which the 
Legislature here intends ? 

From what has been said, it must be evident that to give 
to the term “ prejudice” in this statute the significations 
mentioned, would lead to consequences of the most absurd 
character. In such cases the court, to avoid such conclu- 
sion, must “ presume that some exception or qualification 
was intended by the Legislature.” 3 Mass., 539; 24 Pick., 
370; Potter’s Dwar. on Stat., 202, note 19, 215; 22 Pick., 
573 ; 12 Fla.,589. ‘ The consequences are to be considered, 
for the courts will not construe acts of parliament so as to 
admit of any absurd consequences.” In this statute this 
word is general and has many varied significations, some 
of which, if given, would result in such plain absurdity 
and mischief that we must resort to interpretation in order 
to avoid attributing to the Legislature such absurd inten- 
tion. 

In the time of Bracton and Fleta, a Judge might be re- 
fused for good cause, but at the common law, as adminis- 
tered in England and the United States for centuries, Judges 
and Justices could not be challenged. There were disquali- 
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fying causes, such as interest, and being of kin to the party. 
In respect to jurors all challenges for favor were to be de- 
termined by others than the party himself. In no case, 
where a party was required to allege a cause for challenge, 
was the question of the existence of the cause left to be de- 
termined by his affidavit to its truth, much less to his sim. 
ple affidavit to his belief in its truth. 

In all cases where a statute provides, in general terms, 
tor the disqualification of a Judge for prejudice, it has been 
construed to mean prejudice against the party to the suit, 
and in every case the courts have not hesitated to give a 
reasonable construction to enactments of this character. 

In construing such a statute, and the general provisions 
ot the Constitution of Kentucky upon a like subject, the 
Court of Appeals of that State say, (2 Met., 629,)“ the Leg- 
islature certainly did not intend that any cause, however 
trivial or unimportant, should operate to disqualify a Cir- 
cuit Judge, or render it improper that he should preside in 
a case; but obviously meant that such cause should bea 
legal and substantial one.” The Constitution of that State 
provided that “the General Assembly shall provide, by 
law, for holding Cireuit Courts, when, from any cause, the 
Judge shall fail to attend, or, if in attendance, cannot prop- 
erly preside.” One of the questions in the case was whether 
what constituted such legal and substantial cause was to be 
tested by the common law or by the statutes of the State 
in force when the Constitution was adopted. The court 
held that under this peculiar Constitution the statutory dis- 
qualifying causes were perpetuated. At the time of the 
adoption of this Constitution, a statute of that State pro- 
vided that all suits cognizable in any of the courts of the 
Commonwealth, where either of the parties shall conceive 
that he, she, or they will not receive a fair trial in the court 
where such suit is depending, owing to the interest or pre- 

judice of any Judge, that he or she will not receive justice 
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in the court then sustaining the said suit, to petition a Cir- 
euit Judge for a change of venue, &c. The courts of that 
State construed the word “ prejudice,” although it was of a 
general nature, and was used without restriction, as in our 
statute, to be a prejudice against the party. This I con- 
ceive was the intent of the Legislature in this statute. The 
affidavit filed in this case is general, and for aught that ap- 
pears or is sworn to, the prejudice here intended may be 
the prejudgment, the prepossession of opinion which we 
entertain as to questions of law therein involved, resulting 
from investigation and decisions in antecedent causes before 
this court. The intent of the Legislature being determined 
to be a prejudice against the party, it is within our power 
(sec. 12, ch. 1938, laws,) and it is our plain duty to require 
the affidavit authorized to be filed by this statute to state 
the fact that the prejudice is a prejudice against the party. 
In this view the affidavit here filed is insufficient, and any 
motion to make it the basis of action looking to the calling 
in of Judges of the Circuit Court must, in my opinion, be 
denied. 





Wiiuiam A. C. Benspow, PLAIntirr in Error, vs. MARQUIS: 
& Co., DEFENDANTS IN Error. 


It is error to submit an issue upon one plea to the jury while other 
pleas remain undisposed of, when it appears that they were not 
abandoned. 


Writ of error to the Circuit Court for Santa Rosa county. 
The judgment in favor of the defendants in error, George 
Marquis and Frederick Fisher, partners under the style of 
Marquis & Co., was rendered April 3, 1879. The appeal 
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taken therefrom by Benbow having been dismissed (ante, 
page 236,) at the June Term, 1879, he at the same term sued 
out a writ of error, returnable to the present term. The 
other facts of the case are stated in the opinion of the court. 


Geo. P. Raney for Plaintiff in Error. 


No counsel conira. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This was an action of replevin brought by the defendants 
in error against the plaintiffs in error in the Circuit Court 
of the State of Florida for the First Judicial Circuit in the 
county of Santa Rosa to recover three hundred and ninety- 
eight pine saw-logs, which defendant, as Sheriff and ex-ofii- 
cio timber agent, had seized. 

The defendant pleaded, first, the general issue not guilty; 
second, that the timber and logs described in the declara- 
tion are not, and were not at the time of the said alleged 
taking, the property of the plaintiffs; third, that the said 
plaintiffs are not and were not lawfully entitled to the pos- 
session of said property in the declaration mentioned at the 
time of the replevin of the same by the said plaintiffs; 
fourth, that the said property in the declaration mentioned 
at the time of the alleged seizure thereot by the defendant 
was the property of the State of Florida, and the said logs 
and timber had been cut on the public lands of the State, 
and that at the time of the said alleged seizure the defend- 
ant was the Sheriff of the State of Florida for the county 
of Santa Rosa, and, ex-officio, the timber agent of the State 
for the said county of Santa Rosa, and that, as such timber 
agent, he seized three hundred and ninety-four logs of pine 
timber as the property of the State, as he was by law re 
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quired to do. Thesecond, third, and fourth pleas concluded 
with a verification. 

There was no replication to the second, third, and fourth 
pleas, and one of the errors assigned is, trying the case in 
the absence of a replication, and of any issue upon these 
pleas. Testimony was introduced upon the trial to sustain 
the pleas, and it is evident from the record that they were 
not abandoned. 

This case comes clearly within the rule announced by 
this court in 1855, in the case of McKinnon vs. McCollum, 
6 Fla., 376, and unless we are prepared to overrule this case 
we must follow it here. It has been the rule for over 
twenty years, and must determine this case. 

This court, in the case of McKinnon vs. McCollum, said: 
« Either the proceedings in the court below were very irreg- 
ular, or the record is very defective. The two pleas of jus- 
tification both conclude with a verification, yet they do not 
appear to have been replied to or present any issue for the 
jury to try. The first plea (the general issue) concluded to 
the country, and might, with propriety, have been submit- 
ted to the jury had the other two pleas been disposed of, 
but thus to submit it while these other pleas remained un- 
disposed of was an error for which, if there were no other, 
the case should be sent back, as it clearly appears that they 
were not abandoned.” See, also, 4 How., (Miss.) 352. 

We will also say, without going into any elaborate exam- 
ination of the testimony, that the evidence establishes that 
at least some of the logs, for the recovery of which this ac- 
tion was brought, were cut from the lands belonging to the 
Internal [Improvement Fund or to the School Fund, to all 
of which lands the power of the Sheriff as ex-officio timber 
agent extends. 

The judgment is reversed, and the case will be remanded 
for further proceedings consistent with this opinion and 


conformable to law. 
29R 
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Exisan T. HinoTe, APPELLANT, vs. Stmpson & Co., AppEL- 
LEES. 


1. Nodemurrer to evidence should be allowed and no judgment thereon 
given, unless the party demurring shall admit upon the record all 
the facts which the evidence conduces to prove. 


2. It is not necessary to except toa judgment upon demurrer for the 
purpose of reviewing the same on error. 


Appeal from the Cireuit Court for Santa Rosa county. 

Hinote brought an action of assumpsit, and declared for 
the price and value of goods bargained and sold to defend. 
ants; for work ahd materials; and for money had and re- 
ceived to the plaintiff’s use. Plaintiff's bill of particulars 
was for 48 sticks of timber averaging 110 cubic feet each, 
worth $16 per stick, “ which they took of mine and con- 
verted to their own use in March, 1874—$798.” 

Defendants pleaded that they never promised in manner 
and form as alleged ; that the timber was the property of 
defendants and not the property of the plaintiff. 

The cause came on to be tried by a jury, and the plaintiff 
submitted the testimony of several witnesses and rested. 

The defendant’s counsel then announced to the court that 
he demurred to the evidence, whereupon the court dis- 
charged the jury, and the defendant’s counsel was proceed- 
ing to argue the demurrer, when the court said he did not 
care to hear from the defendants, but would hear first from 
plaintiff’s attorney. After some remarks by the attorney 
he asked leave to amend the deelaration by adding addi- 
tional counts, and to amend in other respects; and ona 
subsequent day of the said term the court denied the mo- 
tion, to which plaintiff excepted. The court also sustained 
the demurrer to the evidence, and ordered judgment for de- 
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fendant, and final judgment was entered accordingly. The 
plaintiff then appealed, and assigns for error: 

1. That the court erred in discharging the jury upon the 
announcement by defendant’s attorney that he demurred to 
the evidence and before demurrer filed, or joinder therein, 
or opportunity to join therein or to decline doing so, or 
adopting such other course as he may have desired. 

2. That the court erred in refusing to permit the plaintiff 
to amend his declaration. 

3. That the court erred in considering the announcement 
of the defendant’s attorney that he demurred to the evi- 
dence as a demurrer, and also in considering the demurrer 
before joinder therein, or refusal to join therein. 

4. That the court erred in considering the so-called de- 
murrer without first requiring the defendants to admit the 
facts testified to by the witnesses, and of which there was 
none other than parol evidence. 

5. In sustaining the demurrer. 


(CL Yonge tor Appellant. 


1, A demurrer 1s a written pleading, and should be 
signed. Sellon’s Practice, p. 470; Buller’s Nisi Prius, 3138, 
320; Money vs. Leech, Bur., 1692. 

A demurrer to evidence is analogous to a demurrer to 
facts alleged in a pleading. 2 Tidd, 865 ; 2H. Black., 205 ; 
3 Black. Com., 372. 

A party demurring to evidence cannot take advantage of 
any defect in pleading. 2 Tidd, 865. 

The objection is that the declaration does not contain a 
count in trover or trespass, which is certainly an objection 
to the pleading. ’ 

2. Refusal to allow amendment of declaration. Courts 
are liberal in allowing amendments to attain the ends of 
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justice. The practice act of 1861 was adopted in this spirit. 

Sec. 1 dispenses with forms of action. 

Sec. 2 provides against the consequences of mistakes in 
actions. 

Secs. 5 and 6 authorize amendments by adding other 
plaintiffs. 

Sec. 7 provides for amending the writ. 

Secs. 8 and 9 authorize amendments by the defendants. 

Sec. 12 authorizes joinder of causes of action except eject- 
ment and replevin. 

Sec. 74 provides that al/ defects and errors shall at all 
times be amended, and whether there is any thing to amend 
by or not. The application for leave to amend was promptly 
made before demurrer filed, before joinder in demurrer, or 
argument on demurrer, and, if it had been allowed, the 
whole controversy could then have been tried and settled. 

Leave should have been given before the discharge of the 

jury, but even after the discharge it ought to have been 
given, and a jury resummoned to assess the damages. 2 
Tidd, 866, 867. 
_ 3. This error rests on same reasoning and authority as the 
first ; also, see 11 Wheaton, 320, where it is held that there 
can be no judgment on demurrer to evidence till joinder 
therein. 

4. That the court should have required the defendants to 
have admitted the facts testified to, there being no other 
than oral proof. 2 Tidd, 866. 

5. The demurrer ought not to have been sustained, be- 
cause the plaintiff had the privilege to waive the tort, and 
sue in assumpsit. 1 Chitty’s Pl, p. 198. 

The proofs show a conversion and appropriation of the 
timber. The defendants converted the timber into saw- 
logs, and hauled it away. 

The case of Higgs vs. Shehee, 4 Fla., 382, holds that 
the party demurring to the evidence admits not only the 
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truth of the facts to which he demurs, but the conclusions 
which may be fairly drawn trom them. These conclusions 
are that they realized the value of the timber which they 
thus converted. 

Every thing which the jury may infer must be admitted. 
11 Wheaton, 171. 

Demurrers to evidence have become almost obsolete, hav- 
ing been superceded by motions for new trials. Archbold 
RK. F. 

Demurrers to evidence should be discouraged. Bank of 
Md. vs. Smith, 11 Wheaton, 171; Fowle vs. Alexandria, 
11 Wheaton, 320. 

The special hardship in case. 


Geo. G. Me Whorter tor Appellees. 


The plaintiff, by not excepting to the action of the Judge, 
acquiesced in the discharge of the jury. 

The bill of exceptions does not show that plaintiff ex- 
cepted. 

1. The motion to amend by * adding additional counts ” 
was a Waiver of any irregularity that preceded it. If plain- 
tiff objected to the action.of the court in discharging the 
jury, he should have excepted to such action and rested on 
his exception. 

2. The court did not err in sustaining the demurrer. The 
court has a right to compel a joinder in demurrer to evi- 
dence. See Alexander vs. Fitzpatrick, 4 Porter’s Alabama 
Reports, p. 405. The object of a demurrer to evidence is 
not to substitute the Judge for the jury as a trier of the facts, 
but to ascertain the law upon an admitted state of-facts. 
The facts being admitted, there is no function remaining for 
the jury to perform. 

3. The evidence shows a destruction of the property. No 
implied contract to pay for it can be presumed. The cases 
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that support the principle that a party may waive a tort 
and sue in assumpsit, limits its operation to those cases 
where the defendant has had the “ beneficial use” of the 
property taken. See Greenleaf on Evidence, vol. 2, sec. 
108, and note 5. This is the farthest extent to which these 
cases go. In many of them it has been held that the prin- 
ciple only applies to cases where “ money” has been acty- 
ally received from the sale of the property wrongfully con- 
verted. See same note, and also 17 Ala. Reports, 53, 54. 

4. The court did not err in refusing to allow the amend- 
ment. “ Adding additional counts” was too comprehensive ; 
it embraced too much. The court was not advised whether 
the “additional counts ” were appropriate or not. If there 
were any counts known to pleading, which would have been 
improper counts in an action of assumpsit, then the refusal! 
was correct. 

5. But whether the court was right or wrong in refusing 
the leave to amend, this court cannot revise its action, be- 
cause the proposed amendment “ which was offered to the 
consideration of the court below,” or which “ was consid- 
ered by the court below,” was not inserted in the bill of ex- 
ceptions as required by act of 1853, of January 7, secs. 1 
and 2; also Bush’s Digest, 432 and 433, secs. 8 and 9. 


C. C. Yonge, in reply. 


1. The motion to amend was no waiver, because the mo- 
tion was not granted, and plaintiff had no opportunity of 
availing himself of the amendment he asked to be permitted 
to make. 

2. That the court has the power to compel a joinder in a 
demurrer to evidence, does not sustain the second proposi- 
tion of appellee. The court did not do so if it had the 
right. 


8. The evidence does not show a destruction of the tim- 
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ber. “Timber” has a well recognized and known meaning 
as contra-distinguished from saw-logs ; it is of much greater 
dimension, and generally too large for saw-logs without be- 
ing cut in two. I have not now access to the record, but 
my recollection is, that the evidence was that they cut the 
timber in two, and hauled it to the stream. This was a 
conversion and appropriation of it. The current of authori- 
ties is to the effect, that when there is a conversion, even 
without sale of property, the tort may be waived and as- 
sumpsit brought for the value, though they are not perfectly 
uniform on this point. 

But where there is a demurrer to evidence, the rule is 
that every presumption is in favor of the evidence demur- 
red to, not only as to the facts proved, but the conclusions 
and inferences that may be drawn from them. It is a fair 
inference where there is a conversion of goods that the value 
is realized, else why a conversion? Higgs vs. Shehee, 4 
Fla. 

4. The motion “ to add additional counts” should have 
been granted, unless the counts were such as could not, by 
the rules, be added. But the character of the counts was 
indicated by the objection made, to-wit: that where the 
proof showed a conversion of goods, that there could be no 
recovery in assumpsit. The court knew, and the defendant 
knew, that the count sought to be added was in trover. 
Why specify what was already obvious? The refusal ex- 
cluded counts of any kind. 

5. The object of the act of 1853 was to permit a party to 
assign as error a ruling of the court in the progress of a 
case, where such ruling did not result in a final judgment, 
there being no appeal except from final judgment. This 
ruling resulted in a final judgment, and the plaintiff was 
entitled to his appeal independent of that statute. 

But in point of fact, the proposed amendment “ which 
was considered by the court,” was inserted in the bill of 
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exceptions. It was that the plaintiff be permitted “to add 
additional counts,” and what these counts were, it has al- 
ready been shown, was necessarily well known to the court, 
and it would have been a useless encumbrance to the record 
had they been copied into it. Another trial cannot injure 
the appellee. The denial of it would be fatal to the appel- 
lant, because his claims would be barred by the statute of 
limitations. 


Tue Cuier Justice delivered the opinion of the court. 


Demurrers to evidence are so seldom resorted to, that in 
many of the States the practice is scarcely known to the 
profession. In this State but one case has been before this 
court, and then the question that arises here was avoided. 
Higgs vs. Shehee, 4 Fla., 382. From the reading of that 
case we infer that the demurrer was properly framed. 

In the present case the plaintiff having submitted his 
testimony, all of which was oral, the defendant’s counsel 
announced that he demurred to the evidence, whereupon 
the court discharged the jury, plaintiff's counsel asked leave 
to amend his declaration, which motion was denied, and 
the court gave judgment for the defendants upon the de 
rmurrer. 

By consulting the ancient practice, the present case is 
readily determined. 

If both parties voluntarily join in a demurrer to the evi- 
dence, and the demurrer is properly framed, and the neces- 
sary admissions are entered upon the record, the court must 
give judgment upon it. 

When any evidence is produced, the opposing party, by 
expressly admitting the fact sought to be proved in support 
of the issue, upon the record, may demur and compel the 
party proposing the evidence to join in demurrer or waive 
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the evidence. The fact being admitted upon the record, the 
question of law is thus presented to the court. 

From the rules thus stated it is apparent that if the party 
demurring to evidence does not make, upon the record, the 
admissions required in the particular case, arid the opposite 
party, nevertheless, joins in demurrer, the court can give no 
judgment upon the demurrer, but must award a venire de 
nove. 

On a demurrer to evidence, properly framed, and joinder 
im demurrer, the usual course is, immediately to discharge 
the jury of the issue in fact. 

The foregoing rules are condensed from Gould’s Plead- 
ings, ch. IX, ss. 47-73, compiled from the English decis- 
ions and text writers. Cro. Eliz., 752; 2 H. Blacks., 206; 
Bae. Abr. Pleas, n. 7; Com. Dig. Pl., q. 10, &e. 

In Gibson and Johnson vs. Hunter, 2 H. Blacks., 187, 
209, Ch. J. Eyre, advising the House of Lords, said: 
“That upon the state of the evidence given for the plaintiff 
in this case, it was not competent to the defendants to in- 
sist upon the jury being discharged from giving a verdict, 
by demurring to the evidence, and obliging the plaintiff to 
join in demurrer, without distinctly admitting upon the record, 
every fact and every conclusion which the evidence given 
for the plaintiff conduced to prove.” Second, as to the 
question, “ whether on this record any judgment can be 
given?” to which we answer, “that we conceive no judg- 
ment can be given,” for the reason that it was impossible to 
ascertain from the demurrer what were the facts. The case 
of Gibson and Johnson vs. Hunter we find cited by all 
courts as establishing the practice in such cases. (And see 
Fowle vs. the Com. Council of Alexandria, 11 Wheat., 320.) 

In the case at bar we find that the demurrer was general, 
nothing was reduced to writing, no specific facts admitted 
upon the record, no joinder in demurrer, voluntarily or 
otherwise, but upon the naked announcement by defendants’ 
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counsel that he demurred to the evidence, the jury was dis- 
charged and judgment rendered against the plaintiff. This 
error is “ apparent in the record,” by the entries made under 
the direction of the court, and therefore no exception was 
necessary to bring the question before this court. 

According to the doctrine of the authorities the court 
could give no judgment upon such a demurrer. 

It is not necessary to notice the error alleged, that the 
court refused to permit the plaintiff to amend. 

As the case must go back for a new trial, the counsel will 
have an opportunity to tender such amendments as they 
may desire. 

The judgment must be reversed, the judgment sustaining 
the demurrer vacated, and a new trial ordered. 





JaMEs D. GREEN, APPELLANT, Vs. Z1BA Kinc, APPELLEE. 


1. When a plea has been filed in due time but it is discovered that the 
officer before whom it was sworn to had omitted to sign the jurat, 
and the party makes affidavit that the plea was actually sworn to 
before it was filed and again swears to it before the court, it is not 
error for the court to refuse to strike off the plea as not sworn to. 


ch) 


. It is not error for the court to allow a plaintiff only thirty minutes 
to add a similiter to a plea of not guilty in an action for a tort. 


3. Where upon an application for a continuance for the term, upon affi- 
davit of the absence of a witness, the opposing party admits in 
writing all the facts expected to be proved by such witness, it is not 
error to refuse a continuance on account of such absence. 

4. Where an affidavit for continuance does not show the materiality of 
the testimouy of an absent witness, or that any effort has beep 
made to obtain the attendance or the testimony, it is entirely in- 
sufficient, and the continuance is properly refused. The rule as to 
the sufficiency of an affidavit for a continuance for the term, is 
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found in 9 Fla. R., 490, and in subsequent cases in 12th and 13th 
Fla. 


Appeal from the Circuit Court for Levy county. 
The facts of the case are stated in the opinion of the 
court. 


J. H. Goss tor Appellant. 


J. B. Wall, J. T. Magbee, and R. F. Taylor for Appel- 
lees. 


Tue Cuier J ustick delivered the opinion of the court. 


The appellant brought an action in 1876 in Manatee 
county for trespass and malicious prosecution. The de- 
claration charged that the defendant had falsely and ma- 
liciously procured the plaintiff to be indicted and tried, and 
subjected to great trouble and expense. Defendant pleaded 
not guilty, and set up several supposed matters of defense, 
in the form of pleas, and also demurred to the declaration. 
One of the attorneys in the case having been appointed Cir- 
cuit Judge, the cause rested until 1878, when the venue was 
changed to Levy county, and came on at the fall term of 
1879, for the action of the court, at which time the defend- 
ant abandoned and withdrew all his pleas, except that of 
not guilty, and also abandoned the demurrer. 

The plaintiff’s counsel insisted that there was no valid 
plea in the case, and moved to strike it out because the de- 
fendant had not sworn to it. It was found upon inspection 
that an affidavit of the truth of the plea was signed by de- 
fendant but the jurat was not signed. Whereupon defend- 
ant made his affidavit that he had, before filing, sworn to 
his plea before the County Judge, who had neglected to at- 
test it with his signature, and the court then allowed the 
defendant to swear to his plea on file before the clerk. 
This was excepted to by plaintiff’s attorney. Defendant’s 
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counsel then desired time to prepare a replication to the 
plea of not guilty, and the court granted him thirty minutes 
for that purpose. At the end of that time, defendant hav- 
ing announced himself ready for trial, plaintiff filed an affi- 
davit that he was not ready for trial, and could not safely 
proceed on account of the absence of honorable H. L. Mitch- 
ell, whose testimony he desired for the purpose of show- 
ing certain facts stated; and on account of the absence of 
James D. Haygood, of Levy county, who had not been sub- 
peenaed, because the issues were not made up until that 
day, and on account of the absence of “several other wit- 
nesses ” who resided in Manatee, by whom he expected to 
prove that the defendant swore falsely before the Grand 
Jury to obtain the indictment set out in the declaration ; 
that he expected to obtain all said evidence by the next 
term of the court, and that this affidavit was not made for 
delay but for the purpose of obtaining justice, and that he 
could not safely go to trial without said evidence. 

Upon this affidavit, and upon the statement of counsel 
that he could not safely go to trial owing to the amend- 
ment of the pleadings, plaintiff moved for a continuance 
until the next term. 

The court ordered that the cause be continued unless the 
defendant would admit the facts which plaintiff desired to 
prove by Mitchell, as stated in his affidavit. This was ex- 
cepted to by plaintiff. The defendant then filed an admis- 
sion of the facts as stated to be within the knowledge of 
Mitchell, and demanded a trial. The Judge ordered that 
the trial proceed, and plaintiff asked time until the next 
morning to consider whether he would join issue upon the 
plea, which was allowed. 

“On the following morning the plaintiff's counsel an- 
nounced that he declined to join upon the plea, and rested 
his case upon his exceptions to the rulings of the court. 
Thereupon the defendant, by his attorneys, moved the court 
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for judgment dismissing said cause for want of prosecution, 
which judgment was then and there made and entered, the 
plaintiff saying nothing.” 

The plaintiff appealed from this judgment. 

It is alleged for error that the court should not have al- 
lowed a plea while the demurrer was pending. The 34th 
section of the Practice act of 1861 allows a party to plead 
and demur to the same pleading at the same time upon 
making affidavit (if required by the Judge) of good faith, 
&e. The appellant, however, cannot raise this question 
here, because the demurrers were withdrawn. 

The second and third errors assigned are the orders allow- 
ing the defendant to swear to his plea before the clerk on 
account of the omission of the County Judge to attest the 
jurat in the first instance, and in reftising to strike off the 
plea as not sworn to. 

The court had clearly a discretion to allow the plea to be 
perfected by a proper verification. The statute of 1861, 
regulating practice and proceedings, sec. 4, gives the defend- 
ant a right to plead at any time before judgment, and this 
includes the right to make any proper amendment of his 
plea. 

The fourth error assigned is, that the court allowed plain- 
tiff’s attorney only half an hour in which to reply to the 
plea. The only plea remaining was the general issue, not 
guilty. The Judge could well determine whether the coun- 
sel might within thirty minutes of diligent labor frame a 
similiter to this plea. 

The fifth and sixth errors assigned are, that the court al- 
lowed a “ conditional continuance,” and refused a continu- 
ance for the term, and ordered a trial upon the filing of an 
admission by defendant of the facts alleged as being within 
the knowledge of Judge Mitchell. 

This brings up the question whether the Judge exercised 
a sound discretion in refusing a continuance upon plaintiff's 
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affidavit as to the absence of Haygood, and other persons 
not named, none of whom had been subpeenaed. The affi- 
ant does not show in his affidavit that the testimony of such 
absent persons was material, nor does he even swear that 
he believes it to be material. He says he could not safely 
proceed to trial without their testimony, but he does not 
say that he would be in any better predicament if they were 
present. Nor does he show that the withdrawal of the de- 
fendant’s special pleas made their attendance of importance, 
or that the case then presented any new phase. The admission 
of the facts sought to be shown by Judge Mitchell made- 
his personal attendance or testimony unnecessary, and as to 
the others, we have no means of judging that the facts 
sought to be proved by them were essential to the plaintiff's 
case. Ie says, he expected to prove that * defendant swore 
falsely before the Grand Jury to obtain the indictment 
against him,” but it is not stated whether any false state- 
ment of the defendant before the Grand Jury was a mate- 
rial statement, or that the Grand Jury were influenced by it 
to find the bill. 

The suit was commenced in March, 1876, and the plea 
was filed during the summer of that year. The venue was 
changed to Levy county in November, 1878. In Decem- 
ber, 1879, at the second or third term after the change of 
venue, these proceedings were had. Both parties resided in 
Manatee. There is no reason given for omitting to take 
the depositions of these unknown witnesses, or for not hav- 
ing them before the court. The defendant was there in 
readiness to proceed. It was proper for the Judge to en- 
force. the rule as often announced by this court, to protect 
the defendant from being called at a long distance from 
home, and from being subjected to the necessary expense of 
preparing for and attending court with counsel and wit- 
nesses at several terms, and to require the plaintiff to show 
that he had used some diligence in preparing for the trial. 











































JANUARY TERM, 1880. 45F 








Robinson v. Dibble’s Administrator—Syllabus. 








It does not appear that the plaintiff has used proper dili- 
gence, and it does not appear that the testimony of the ab- 
sent witnesses was material, or that he had taken any steps 
toward procuring their attendance or testimony. The rule 
is laid down in Harrell vs. Durrance, 9 Fla., 490, (A. D. 
1861,) has been enforced in Gladden vs. State, 12 Fla., 562, 
and 13 Fla., 623 ; Barber vs. State, 13 Fla.,675. The court 
therefore properly refused to farther postpone the trial.. 

The judgment of the Circuit Court is affirmed with costs 
against the appellant. 





CaLvIn L. Ropinson, APPELLANT, Vs. DIBBLE’S ADMINISTRA- 
TOR, APPELLEE. 


1. Upon filing an amendment to a declaration with which declaration 
a bill of particulars was originally filed, it is in the discretion of the 
plaintiff to file new or additional particulars of his claim. His fail- 
ure to do so is no ground for dismissal of the suit. Defendant’s 
remedy in such case is found in the rule by which the parties are 
not allowed to give any evidence out of them. 

2. To prove that books offered in evidence are the books of a deceased 
party and are books of original entry, it is not sufficient for the ad- 
ministrator to swear that the books came to his hands as adminis- 
trator as the books of original entry of his intestate, and that he 
believes the debt is due. In all such cases there must be proof of 
hand-writing. In case of the death of parties making entries, they 
are presumed to have been made when they bear date and it is pre- 
sumed that the transaction was of that date. 

3. Whether books of original entry are in such condition, on account of 
erasures, interlineations, and like causes, as to justify their being 

«submitted to the jury, is a question for the Judge of the Circuit 
Court to determine. His action in this matter cannot be reviewed 
here. 

4. The business habits of the deceased party or the deceased clerk mak- 
ing the entries in a book, if admissible at all as evidence, are mat- 











458 SUPREME COURT. 








Robinson v. Dibble’s Administrator—Opinion of Court. 











- ters which go to the jury. They are matters affecting the “ cred. 
ibility of such evidence ’’ within the meaning of the statute. 


5. Chapter 1938 of the Laws of Florida, being an act in relation to tes- 
timony in civil actions, prohibits a party from being a witness in 
chief as to any transaction between himself and the deceased per. 
son. The purpose of this act was to enlarge, not to restrict the 
competency of parties as witnesses. Its effect is to prohibit a party 
being a witness in chief as to such transaction, but the party may 
still make his suppletory oath as to his books of account, his cross- 
examination being restricted to the matter of such oath. He ean- 
not be a witness in chief in the cause as to such transaction. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


C. P. Cooper for Appellant. 
J. M. ond H. J. Baker tor Appellee. 


Me. Justice Westcott delivered the opinion of the 
court. 


This is an action of assumpsit brought by Franklin 
Dibble against Calvin L. Robinson to the spring term, 1868, 
of the Cireuit Court for Duval County. The counts in the 
declaration are for goods sold and delivered, for work done 
and materials furnished, for money lent, for money received 
by defendant for the use of plaintiff, and for money due 
upon an account stated. With the declaration is filed a 
bill of particulars, being a general account embracing 
charges for cash, for merchandise, &c. On the 3d of July, 
1868, the defendant filed his pleas taking issue upon the 
declaration, and a special plea to the effect that the goods 
alleged to have been sold and delivered to defendant were 
received by him as the agent and factor of the plaintiff, 
under an agreement that defendant should sell the same on 
commission, the commission to be one-half of the sum he 
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should receive above a price agreed upon. There was also 
a plea of payment and a plea of set-off, and with this plea 
of payment and set-off was filed a statement of account 
showing the items for which the charge was made and the 
amount claimed. 

Plaintiff, F. Dibble, dying, his administrator, C. B. Dib- 
ble, was made a party. On the 29th December, A. D. 1874, 
plaintiff filed an amendment to his declaration. The amend- 
ment alleged that the said Franklin Dibble, in his litetime, 
delivered to the defendant goods to the value of $11,483.62, 
as per bill rendered, that it was agreed between the parties 
that these goods should be sold by the defendant, and that 
defendant would sell and account and pay over to plaintiff 
the amount of said invoice of goods, and also one-half of 
the profits for which the said goods should be sold; that 
the defendant sold, disposed of, or used said goods, and has 
failed to account for and pay over the value of said goods 
arising from said sales as he agreed to do. On the 23d 
June, 1879, plaintiff filed his replication joining issue upon 
the pleas. On this day there was verdict for the plaintiff 
for $1,868.07. A motion for new trial was made, which, 
being denied, there was final judgment upon the verdict. 
From this judgment this appeal is taken. 

The first three errors assigned may be considered together: 
they are that the court erred in overruling defendant’s mo- 
tion for a bill of particulars of plaintiff’s cause of action 
alleged in his amended declaration ; that the court erred in 
permitting plaintiff to withdraw said bill of particulars, 
and that the court erred in denying defendant’s motion to 
dismiss the suit for want of a bill of particulars to plain- 
tiff’s amended declaration. With the original declaration 
there was filed a bill of particulars, and thus the require- 
ments of the statute and the rule were complied with. 
There is no rule requiring that for each amendment of the 


declaration a new bill of particulars shall be filed. As was 
30R 
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remarked in the case of Waterman vs. Mattair, 5 Fla., 213, 
the only object of a bill of particulars is to apprise the de. 
fendant of the nature and extent of the cause of action in 
order that he may plead with the greater certainty. In 
this case the plaintiff had the right to file an amendment, 
relying upon his bill of particulars filed with the declara- 
tion. If the particulars filed with the declaration did not 
embrace and include the matters alleged in the amendment, 
the defendant’s remedy against surprise was complete. He 
could have enforced the rule on the trial by which “the 
parties are not allowed to give any evidence out of them.” 
Peak, N. P., 172; 1 Esp., Ni. Pri., 195; 2 Bos. and Pul., 
243; 2 Sel. Pr., 463. 

The fourth error assigned is, that the court erred in ad- 
mitting in evidence the account books of F. Dibble, de- 
ceased, offered by plaintiff. In support of this assignment 
of error it is contended that these books were not proved to 
have been books of original entry, and that it was apparent 
that they were not fairly kept. 

The testimony as to these subjects was substantially as 
follows: C. B. Dibble, administrator, plaintiff, swears that 
books of account, 1, 2, 3, and 4, came into his hands as ad- 
ministrator of the estate of F. Dibble, deceased, in due 
course of administration, as the books of account of F. 
Dibble, the intestate, used by him in his lifetime in his busi- 
ness as a merchant, in the city of Jacksonville, and as his 
books of original entry of his transactions in said business, 
and that he believed the debt was unpaid. 

Geo. R. Foster, for plaintiff, testifies that the entries in 
the books numbered one and two, were in the hand-writing 
of one Jesse Brush, now deceased, who was in his lifetime 
and during the months of June, July, and August, 1865, 
clerk for said Dibble, deceased. Upon cross-examination 
this witness testified that Dibble was very loose and care- 
less in his manner of doing business, and that Brush, his 
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clerk, was a man of intemperate habits; that witness came 
from Lake City to Jacksonville a week or two before Brush 
left service of Dibble, and did not know, of his own knowl- 
edge, that Brush was ever intoxicated while he was in the 
employment of Dibble ; that the entries in books numbered 
one and two, including all those made in June, July, and 
August, were made by said Brush, and that upon compar- 
ing said books so offered in evidence all the entries in plain- 
tiff’s account were found to be charged in said books ex- 
cept $7.00. 

The testimony of these witnesses does not establish that 
the books here offered were books of original entry. 

The statute of this State, Laws of 1854, p. 65, ch. 662, 
provides that the “books of accounts of either party, in 
which the charges and entries shall have been originally 
made, shall be admissible, in evidence, in favor of such 
party.” 

There is no evidence as to the hand-writing in which 
books three and fourare. The rule under the statute as well 
as before it, in cases of this character, requires proof of hand- 
writing. Where the entries are in the hand-writing of a 
deceased person, it is net enough, under any of the cases, 
for the administrator to swear to the general conclusion 
that the books came to his hands as administrator as 
the books of original entry of his intestate, and that he 
believes the debt was unpaid. The rule as stated by Mr. 
Greenleaf is: If the party is dead, his books, though ren- 
dered of much less weight as evidence, may still be offered 
by the executor or administrator, he making oath that they 
came to his hands as the genuine and only books of account 
of the deceased ; that to the best of his knowledge and be- 
lief the entries are original and cotemporaneous with the 
fact and the debt unpaid, with proof of the party’s hand- 
writing. 1 Green. Ev., note 1, par. 118; 3 N. H., 232; 6 
Cush., 216; 20 Wend., 173. 
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What a man has actually done and committed to Writing, 
when under obligation to do the act being in the course of 
the business he has undertaken, and he being dead, there 
seems to be no danger in submitting to the consideration of 
a jury. This is the language of the court in the case of 
Welsh vs. Barrett, 15 Mass., 380. It is cited, with appro- 
bation, in 20 John., 173, and by the U. 8. Supreme Court 
in 8 Wheat., 336. 

The statute requires that the books shall be those in 
which the charges and entries shall have been originally 
made. This contemplates that the person making the 
charges shall be identified as one whose duty or employ- 
ment or custom it was to make them in the ordinary course 
of business, and in this case proof of hand-writing was es- 
sential. The proof as to blotters 1 and 2 may possibly be 
sufficient. The books purport on their face to be the daily 
record of business transactions, and the entries are shown 
to be in the hand-writing of a deceased clerk, but, except 
from the internal evidence afforded by the entries them- 
selves as made by him, there is no evidence that it was his 
business to make original entries as to the daily business of 
the party. We are inclined to think that is sufficient. 
But, however this may be, it is certainly very easy to es- 
tablish that a part of the duty of a clerk was to make such 
entries, and it ought to be done in all cases by positive tes- 
timony where it can be. In case of the death of the party 
making the entry, it is presumed to have been made when 
it bears date, and that the transaction was of that date. 


It was insisted that the books submitted as the books of 


original entry of the plaintiff’s intestate should not have 
been submitted to the jury because of erasures and inter- 
lineations therein, and because of testimony that plaintiff’s 
intestate was loose and careless in his manner of doing busi- 
ness, and his clerk was intemperate in his habits. 

While there is a difference in the decisions of the courts 
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of other States upon the point whether this is a matter for 
the Judge or the jury, (1 Ark., 355; 3 N. H., 156; 8 Geo., 
74,) this court has expressed the opinion that before the 
books of the party can be admitted in evidence, they are to 
be submitted to the inspection of the court, and if they do 
not appear to have been honestly and fairly kept, they are 
excluded, and if they appear manifestly erased in a material 
part, they will not be admitted unless the alteration is ex- 
plained. 6 Fla., 738. 

The books in this case were submitted to the Judge, and 
after inspection and the proofs of hand-writing, &c., he sub- 
mitted them to the jury. Sedgwick, Justice, in Coggswell 
vs. Dolliver, 2 Mass., 222, speaking of an objection of this 
character says, that to suffer our enquiries to go behind the 
decision of the Judge in this matter would be throwing 
things into too loose a state, and we agree with that remark. 
In addition to this, we would say that we know of no rule 
or statute governing the practice of this court which au- 
thorizes appeals from decisions of the Judge of this char- 
acter. So far as the general business reputation and char- 
acter of the plaintiff’s intestate is concerned, that, even if 
admissible at all, was a matter affecting the “ credibility of 
such evidente,” and was for the jury. This is also true as 
to the matter of the intemperate habits of the deceased 
elerk. 30 Barb., 42. 

While several other errors are assigned in this case, we 
deem it material to examine but one of them. 

After defendant’s books had been placed in evidence, and 
one of the witnesses had sworn that some of the entries of 
charges against plaintiff’s intestate in defendant’s books 
were in defendant’s hand-writing, defendant was offered as 
a witness to testify as to the regularity and correctness of 
the entries in said books which were in his hand-writing. 
The court held that he was not a competent witness, and 
based its ruling upon the provisions of the act in relation to 
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testimony in civil actions, approved February 14, 1874, ch. 
1983, Laws. 

The rule anterior to this statute, while there is conflict in 
the cases, some States allowing the suppletory oath and 
others not, (see 1 Phil. on Ev., note 108, p. 375,) we think 
is correctly stated in the case of Eastman vs. Moulton, 8 N. 
H.,157. The court there say: ‘The party, when called, 
is in the first instance permitted to state only that the book 
produced is his book of original entries; that the charges 
are in his hand-writing ; that they were made at the times 
they purport to have been made, and at or near the time of 
the delivery of the articles. He may, however, be cross-ex- 
amined by the other party, in which case his answers be- 
come evidence, and he is entitled to give a full explanation 
of any matter, in relation to which an inquiry is made, on 
the cross-examination. It is reasonable and proper that he 
should be made a witness as far as the opposite side chooses 
to make him one; but a cross-examination to testify as to 
independent facts not necessary to the explanation of the 
facts respecting which he may have been questioned upon 
the cross-examination, does not entitle him to go beyond 
this. It does not make him a witness in chief in the cause.” 

The purpose of the statute was to enlarge not to restrict 
the competency of parties as witnesses. It made parties 
witnesses in chief in the cause, except as to certain matters 
therein mentioned. The suppletory oath of the party to 
the effect mentioned above, we do not think makes him a 
witness in regard to a transaction between himself and the 
deceased person, within the meaning of the statute referred 
to. Its effect is to prohibit his being a witness in chief in 
the cause as to such transaction, and to restrict his cross 
examination to matters embraced in his suppletory oath. 
To the extent that the ruling of the court was inconsistent 
with the view we have expressed, we think it was error. 

The judgment is reversed, and a new trial is awarded. 


—— 














JANUARY TERM, 1880. 465 





 ‘Nson v. eb-dea of Court. 








GotpHiIn Tison, APPELLANT, vs. Monteomery L. Browarp, 
APPELLEE. 


1. In an action of trespass upon lands, it is not necessary for the plain- 
tiff to prove his title or actual possession of the locus in quo where 
the possession of the plaintiff is admitted by the pleadings. 


2. Where the defendant, in an action of trespass upon lands, pleads not 
guilty, and that the land was the property of the defendant in fee 
simple, such plea admits the possession of the plaintiff, and the de- 
fendant must show his title in order to defeat a recovery. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


J. C. Marcy § Sons for Appellant. 
Aristides Doggett for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


Plaintiff declared in trespass guare clausum fregit, describ- 
ing the lands as in sections 19 and 20, township 1, range 
27, east, being part of the “ Broward tract,” and alleges the 
cutting down of trees, &c., the lands being the close of the 
plaintiff. Defendant pleads not guilty; and, further, that 
the land upon which the alleged trespass was committed, 
and timber and trees cut and removed, is the fee simple 
property of defendant, and the timber removed was his 
property. There is another plea that defendant was the 
owner, and in the rightful possession at the time - the al- 
leged trespass. 

There was testimony introduced by plaintiff — to 
show that he had been in possession some years, had 
“ ¢rown up” on the land described, the cutting of trees by 
defendant, and their value. Plaintiff testifies that defend- 
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ant said he was willing to pay for the trees, or give plain- 
tiff the same number of trees. Several witnesses were ex- 
amined on behalf of both parties in regard to the possession, 
the boundary lines of the land claimed by both parties, and - 
with respect to damages. The alleged trespass seems to 
have resulted from the errors of surveyors, or of imperfect 
maps from which surveys were made. 

Defendant testified that he bought the land from his 
brother five years ago; that he never knew of Charles 
Broward or M. L. Broward claiming this land until about 
the time suit was brought, and that he and his brother 
claimed possession since 1872; it was formerly State land. 
Never agreed to pay Broward for the trees, but told him he 
would pay for the same or give other timber for it if it 
should be found that he did not own the land. No evidence 
of legal title was offered. 

The Judge charged the jury “ that the plaintiff should 
show what seems sufficient to establish his possession, then 
the jury may fix the amount of damages. The verdict 
must be based on the testimony in the case and of the wit- 
nesses as relating to damages, and must not be subject to 
conjecture.” 

No exception was taken to this charge by either party. 

Defendant’s counsel asked the court to charge the jury as 
follows: ‘“ That the plaintiff must show to the full satis- 
faction of the jury the absolute and complete possession of 
the premises in question, or at least that they had a full le 
gal title, which involves possession or right to it, and, there- 
fore, if the jury believe that the plaintiff had not exhibited 
his title or shown his possession, the verdict must be for 
defendant and against the plaintiff.” 

The Judge refused so to charge, and defendant excepted. 

The jury found for the plaintiff and assessed the damages, 
upon which final judgment was entered, after a motion for 
a new trial was denied, and defendant appealed. 

















JANUARY TERM, 1880. 467 


Tison v. Broward—Opinion of Court. 





The errors assigned are: 

1. The refusal of the court to charge the jury as requested 
by defendant. 

2. That the verdict was against the charge of the court 
and the law of the case. 

3. That no trespass was proven nor any possession shown 
of the premises upon which the alleged trespass was com- 
mitted. 

Defendant’s counsel contends that there was no evidence 
showing plaintiff’ title, possession, or right of possession. 

The law of this case is so well laid down in Brest vs. 
Lever, 7 Meeson & Welsby, Exch. R., 593, that we will 
only quote from the opinion of the court. The action was 
trespass guare clausum fregit. Plea, that the close was the 
close, soil, and freehold of the defendant. The defendant 
proved acts of ownership over the /ocus in quo for seventeen 
years before suit. Neither party proved title in himself. 
The court, Parke, B., said: “By the plea of liberum tene- 
mentum, the defendant admits that the plaintiff is in pos- 
session, and that he is himself, prima facie, a wrong doer ; 
but_ he undertakes to show a title in himself, which shall 
do away with the presumption arising from the plaintiff’s 
possession. This he was bound to do, either by showing 
title by deed, in the usual way, or by proving a possessory 
title for twenty years. But here the defendant has only 
proved acts of ownership extending over seventeen years, 
and has not connected them with any prior title ; it amounts, 
therefore, to nothing more than a longer against a shorter 
possession, a mere priority of possession, and for a period in- 
sufficient to confer any title, except against a mere wrong 
doer.” See, also, 2 Greenleaf Ev., par. 626, and citations in 
n. 4; Stephens’ Wisi Prius, 2641, 2644; 1 Saund., 347, d. n. 
6; 1 Ch. on Pl., 541; Gould’s Pleading, ch. VI., sec. 93. 

The defendant here, by his pleading, admits the posses- 
sion of the plaintiff. It was not therefore necessary to 
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prove that which was admitted. The cutting of the trees 
on the premises was also admitted by the same plea. All 
that it was necessary, therefore, for the plaintiff to prove 
was the value of the trees or the amount of the damage. 
The defendant must then show title in himself, and this he 
has failed to do. He neither shows title by judgment, de- 
cree, or conveyance of any sort, nor does he show an adverse 
possession with claim of title, with or without written in- 
strument, judgment, or decree, for the statutory period of 
seven years. He only shows that since 1872 he was in 
possession, exercising acts of ownership by cutting trees. 
This suit was commenced in March, 1879. 

The court, therefore, did not commit an error in refusing 
to charge the jury that the plaintiff must prove “ absolute 
and complete possession” or “full legal title,” under the 
pleadings in this case. 

The authorities cited to show that plaintiff must prove 
actual possession or title, in order to show his right of ac- 
tion, do not apply where such possession is shown and ad- 
mitted by the pleadings. 

The judgment is affirmed. 








SANDERSON’S ADMINISTRATORS, APPELLANTS, vs. THOMAS AND 
LIVINGSTON FOR USE OF INGLIS, APPELLEES. 


1. Cause of action on merchant's account accrued against intestate 
in January, 1868 ; intestate died in June, 1871, and letters of ad- 
ministration issued in November, 1871; suit commenced in Au- 
gust, 1876, plea of statute of limitations which was passed Feb- 
ary 27, 1872; no allegation that claim had been presented, under 
the statute of non-claim, to the administrators ; on demurrer to 
the plea, Held: That the plea was good. 
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9, Prolixity or superfluous statement of facts leading to a single con- 
clusion of law, does not necessarily render a plea demurrable for 
duplicity. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


Fleming & Daniel and Hartridge for Appellants. 


The first ground of demurrer we did not understand as 
seriously urged on the hearing. 

The facts set forth in each plea form but one connected 
proposition and defense. 

“ No matters, however multifarious, will operate to make 
a pleading double that together constitute but one con- 
nected proposition or entire point.” Stephens on Plead- 
ings, page 262. 

If it should be held that the last clause of the 8th plea 
—that the action was not commenced within six months 
after the approval of the Statute of Limitations, was im- 
material—it would only be rejected as surplusage, and can- 
not be held to make the plea double, because it could not 
be construed to be a separate defense of itself. 

“ Matter immaterial cannot operate to make a pleading 
double.” Stephens’ Pleadings, page 259. 

The 8th and 9th pleas aforesaid are drawn under the act 
of the Legislature of the State of Florida, entitled “An 
Act of Limitations in Civil Actions,” approved February 
27th, 1872, (Ph. Laws, ch. 1869,) and more particularly 
under the latter clause of the 15th section of said act, 
which is as follows: . 

“Tf a person against whom an action may be brought 
die before the expiration of the time limited for the com- 
mencement thereof, and the cause of action survives, an 
action may be commenced against his executors or admin- 
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istrators after the expiration of that time and within one 
year after the issuing of letters testamentary, or of admin- 
istration.” 

It was contended on the other side that the said J. P. 
Sanderson having died, as is shown by the plea, before the 
passage of the Statute of Limitations now in force, that 
the statute has no application to this action, or, at any rate, 
the time limited by the statute does not commence to run 
until the date of the act. 

We think that this objection is fully met by the con- 
struction of the statute by this court, in Spencer vs. Me- 
Bride, 14 Fla., 403, where the court use the following lan- 
guage: 

“The proposition that the act relates only to rights of 
action to accrue in the future is in conflict with the express 
letter of the statute and the manifest intention of the Leg- 
islature. It would make the statute perpetuate in part the 
very evil it was conceived to remedy. It is too clear for 
argument that if the limitation thus enacted refers only to 
rights of action that are to accrue in future, then all the 
rights of action that have accrued in the past are without 
limitation under this act, and the suspending act of 1861 
is still in force as to them.” 

And again, “ The general power of the Legislature over 
the subject of limitation of actions is too well settled to 
admit of question. It is also well settled that statutes ot 
this character apply to rights of action existing at the time 
of their passage, provided a reasonable time is left after the 
passage of the act for the party to exercise the right be- 
fore it would operate as a bar.” 

In Ross vs. Duval, 13 Peters, the Supreme Court of the 
United States use this language: “It is a sound principle 
that where a statute of limitation prescribes the time with- 
in which suit shall be brought, or an act done, and a part 
of the time has elapsed, effect may be given to the act, and 
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the time yet to run being a reasonable part of the whole 
_ time, will be considered the limitation in the mind of the 
Legislature in such cases.’ 

The intention of the Legislature i in framing the 15th sec- 
tion of the act of February 27, 1872, as it applies to claims 
against the estates of deceased persons, was doubtless to en- 
large the time limited by the statute independent of this 
section for such period as shall exist between the expiration 
of the time for commencing the action, as generally pro- 
vided, and the expiration of one year from the date of the 
issuing of letters of administration on the estate, if such in- 
terval shall exist. 

In the case at bar, the claim accrued as set up in the 9th 
plea on January 9, 1868, and the four years expiring Jan- 
uary 9, 1872, it would have come under the 19th section, 
and the time limited by the statute have run six months. 
after its approval to August 27, 1872, but for the provis- 
ion of the 15th section, which extends it still further, 
reaching to November 7, 1872, one year after the issuing 
of letters of administration, being eight months and eleven 
days after the passage of the statute of limitations, and two 
months and eleven days longer than the period held by this 
court, in Spencer vs. McBride, to be a reasonable time given 
after the passage of the act within which to commence the 
action. 

It was contended by the appellees that the defendant’s 
administrators are trustees of all creditors of the estate, and 
come within the class excepted from the operation of the 
statute by the 20th section. 

And in support of the proposition that administrators 
are trustees cite McDonald, administrator, vs. Bogue, 14 
Fla., 363. 

The 20th section, above referred to, enacts “ that the act 
shall not apply with respect to any monies or property held 
or collected by any officer or trustee or his sureties.” To 
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give the 20th section the construction contended for by the 
appellees, would be repugnant to, and in effect nullify sec- 
tion 15, which expressly names administrators, and the time 
within which an action, having accrued against the intes- 
tate in his lifetime and not barred at the time of his death, 
may be commenced against such administrators, and would 
be in violation of the following rule of interpretation laid 
down in Potter’s Dwarris on Statutes, &., 144, as estab- 
lished by the American courts : 

“In the construction of a statute every part of it must be 
viewed in connection with the whole, so as to make all its 
parts harmonize, if practicable, and give a sensible and in- 
telligent effect to each.” 

“Tt is not to be presumed that the Legislature intended 
any part of a statute to be without meaning.” Cites in 
support of the rule, Ogden vs. Strong, 2 Paine R., 584; 1 
Kent Com., 162; People vs. Draper, 15 N. Y., 532. 

Although an administrator may, in some instances, oc- 
cupy the position of a trustee as to a specific property or 
fund held for creditors, certainly the popular and received 
import of the word trustee, as used in the statute, is not ad- 
ministrator, nor are the words synonymous in their popular 
or received import, and it seems to us that it would be a 
forced construction to interpret the word trustee, in the 
20th section, to mean administrator, and thereby antago- 
nize the 20th section to the 15th section of the act. 

If, on the contrary, we give the word trustee its popular 
and received import, we harmonize the different portions 
of the statute, and give a sensible and intelligent effect to 
each. 

Again, the language of the 20th section refers to some 
specific property or fund in the hands of a trustee, and by 
him held for the benefit of his cestui que trust, and even 
though it should be held that the term trustee included ad- 
ministrator, it would only apply to an action to reach some- 
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specific property or money in the hands of the administra- 
tor held for particular creditors. 

Let us now examine the case in 14 Fla., (McDonald vs. 
Bogue,) above referred to, and relied on by appellees. 

There was no attempt in that case to construe the statute 
of limitations of February, 1872, the suit having been com- 
menced more than a year anterior to the passage of that act, 
and it is there decided, reaffirming Hart vs. Bostwick, 14 
Fla., 172, that there was no statute of limitations in force 
at the time that the suit was commenced. 

It seems to us that the decision in the above cause sus- 
tains us. Though not positively deciding as the statute of 
’ 1872 was not involved in the case, it seems very strongly 
intimated by the court that, in an ordinary action at law, 
the statute of limitations may properly be pleaded against 
administrators, the decision being based upon the fact 
that McDonald, the administrator, held a fund which had 
been raised from the sale of the intestate’s property for pay- 
ing certain particular claims which had been presented 
within the two years admitted, and a dividend paid thereon. 
A very different state or facts from the case at bar, where 
there is no particular fund held by the anministrator which 
is sought to be reached, but an ordinary action at law, not 
commenced within the time limited by the statute. 

If it were held that administrators are trustees, so that 
no statute of limitations could run in their favor against 
creditors, even though expressly named. therein, the same 
principle would apply to the requirement, likewise a statu- 
tory provision, that all claims must be presented within two 
years after the publication of the administrator’s notice to 
ereditors, or the same will be barred. 


Angus Patterson for Appellee. 
This is a suit brought by the defendants in appeal upon 
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an open account made by John P. Sanderson, in his life 
time, and was presented to his administrators, the plaintiffs 
in appeal, within the two years after notice required by the 
statute of non claim. 

There were several pleas filed, to which demurrers were 
interposed and sustained, and to these decisions the defend- 
ants, plaintiffs in appeal, submitted by pleading over. EIli- 
son vs. Allen, 8 Fla., 206; Johnson vs. Pensacola and Per- 
dido R. R. Co., 16 Fla., 623. 

There is no bill of exceptions. Rule 97, Thom. Dig., 351 
Robinson vs. Mathews, 16 Fla., 319; City of Jacksonville 
vs. Lawson, 16 Fla., 321; Proctor vs. Hart, 5 Fla., 465; 
see, also, 5 Peters, 199; 4 How., U. S., 298; 8 Fla., 14 and 
16; 3 Fla., 110. 

As to the facts and the merits of the case there is no dis- 
pute. 

The defendants, plaintiffs in appeal, rely. mainly upon 
the statute of limitations. 

John P. Sanderson died in the year 1871, and notice to 
debtors and creditors was given by publication in the year 
1871, and the claim in this case was presented in due time. 
The claim was not barred at the death of the intestate, as 
there was no statute of limitations in force in this State. 
Hart vs. Bostwick and wife, 14 Fla., 162; McDonald, ad- 
ministrator, vs. Bogue, 14 Fla., 363. 

The statute of limitation passed in the year 1872, the 
only statute of limitation in force, does not apply “ to monies 
or property held or collected by any officer or trustee, or 
his sureties.”” See acts of 1872, Laws of Florida, ch. 1869, 
sec. 20, last clause. 

An administrator is a trustee, and holds the proceeds or 
moneys of the estate in trust—first, to pay the debts; sec- 
ond, to pay the legacies; third, to distribute the residue; 
and therefore the statute does not bar the claim of a cred- 
itor who has presented his claim as the law directs. Me- 
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Donald, Adm’r, vs. Bogue, 14 Fla., 363; Haynes, Adm’r, 
vs. Bessellien et al., 25 Ark., 499; Thom. Dig., 206, par. 
3; McHardy et al. vs. McHardy’s Ex’rs, 7 Fla., 301, and 
cases cited, 313, 314 and 312 of the opinion. 

The administrator is also an officer, (2 Bl. Com. mar- 
gin, 496; 2 Bouv. L. D., 85,) and until he performs all his 
duties as such officer, and is discharged, the Statute of 
Limitations will not bar the claim of any one entitled to 
the moneys in his hands as such officer. Thom. Dig., 207, 
par. 7; Thom. Dig., 211, see. 11, par. 1. 

The 15th section of the Statute of Limitations does not 
apply to this case, because the administration had been 
long going on before the statute was passed. 


Tue Cuter Justice delivered the opinion of the court. 


This cause was heard below before a referee in Duval 
county. 

John P. Sanderson died June 29,1871. Letters of ad- 
ministration were issued to appellants November 7, 1871. 
This action was asumpsit, commenced by summons in Au- 
gust, 1876, upon an itemized account for goods sold, the 
last item of which is dated January 9, 1868. 

There was a declaration filed, to which several pleas 
were pleaded by defendants, after which the declaration 
was amended, to which the same matters, in other form, 
were pleaded by defendants. 

The first plea was a general denial of indebtedness, upon 
which plaintiff took issue. Six additional pleas were filed, 
to all.of which plaintiff demurred (except the sixth plea), 
and the demurrers sustained. The “sixth plea” does not 
appear to have been disposed of, as far as can be discovered. 

Defendants afterwards filed two additional pleas, num- 
bered eight and nine. 

The 8th plea alleged that Mr. Sanderson died June 29, 

31R 
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1871, before the expiration of four years after the cause of 
action accrued ; that letters of administration were issued 
November 7, 1871; that this suit was not commenced with- 
in four years after the cause of action accrued, nor within 
one year atter the letters were issued, nor within six months 
after the approval of the Act of Limitations of February 
7, 1872. 

The 9th plea set forth the date of the accruing of the 
cause of action, the death of Sanderson, the issuing of let- 
ters November 7, 1871, and that the suit was not com- 
menced within four years after the letters of administration 
were issued. 

The plaintiff demurred to these pleas: 1, for duplicity ; 
2, the statute does not bar the action against defendants as 
administrators or as trustees; 3, the Act of Limitations, 
of February 27, 1872, does not apply to this action; 4, the 
statute of non-claim was the only statute of limitation in 
force. 

The referee sustained the demurrer, and the cause being 
submitted, judgment was rendered for plaintiff, which was 
recorded in the Circuit Court, and the defendants appealed. 

The appellants assign for error the judgment sustaining 
the demurrer, and overruling the eighth and ninth pleas. 

The act of February 27, 1872, limiting the time for com- 
mencing civil suits, provides, in section 10, that actions 
“for any article charged in a store account shall not be 
barred until four years,’ and must be commenced within 
that time after the cause of action shall have accrued. 
Counsel agree that this is a suit upon a “ store account.” 

Section 15 provides a limitation of the time for commen- 
cing actions by and against executors and administrators, 
and that “if a person against whom an action may be 
brought die before the expiration of the time limited for 
the commencement thereof, and the cause of action survives, 
an action may be commeneed against his executors or ad- 
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ministrators after the expiration of that time, and within 
one year after the issuing of letters testamentary or of ad- 
ministration.” By section 19, all actions not barred by 
statute before the approval of the act, are not affected by 
the limitations of the act until six months after its ap- 
proval. 

It was urged on the argument, for appellees, that the 
general statutes of limitation did not apply to the circum- 
stances of this case because of the operation of the “ statute 
of non-claim.” It must be remarked, however, that there 
is no allegation in the declaration, and no admission in the 
eighth and ninth pleas, that the claim had been “ presented ” 
to the administrators otherwise than by the commencement 
of this suit. If it was intended to present this question, 
some facts should have been stated in the pleadings upon 
which the point can arise. The point stated by counsel is, 
that after a claim is presented to the administrator, the lat- 
ter, having the assets in charge, is a trustee as to all persons 
entitled to any share or payment out of such assets. But 
there is nothing here informing us that this claim has ever 
been so presented. The statute of non-claim, therefore, does 
not enter into this case. 

The canse of action acerued in 1868. Sanderson died in 
1871, and letters were issued in November of that year. 
The cause of action was not barred at the date of the act of 
1872, because there was no statute limiting the time for 
commencing suit then in existence. As to all causes of ac- 
tion not barred, but which would be barred by the terms of 
the act of 1872, the time for bringing suit was limited to 
six months after its passage and approval, to-wit: by Au- 
gust 27, 1872. 

This was held by the court in Spencer vs. McBride, 14 
Fla., 403. 

This suit was commenced in August, 1876, and it is ob- 
vious that it was not commenced until long after the statu- 

















478 SUPREME COURT. 








Walls v. Endel et als.—Syllabus. 





———_—_s—___ 





tory period of limitation, more than four years and six 
months after the cause of action had accrued having elapsed, 
and no intervening disability affecting the question. 

The pleas do not appear to be liable to demurrer for du- 
plicity. Both show that the suit was not commenced within 
the time limited by law. Prolixity or superfluity of state- 
ment does not necessarily render the pleas double. 

The reteree erred in sustaining the demurrer to the 8th 
and 9th pleas to the declaration, and the judgment must be 
reversed with costs. 


Note.—Mr. Justice Westcott did not sit at the hearing 
of this cause. 





Jostan T. Wauis, APPELLANT, vs. M. ENpDEL, kT ALS.. Ap- 
PELLEES. 


1. An objection to the competency of a witness whose deposition is of- 
fered in evidence, may be made at the time it is offered : and such 
objection is not waived by an objection made only to the time and 
manner of taking the deposition, at the time of receiving notice of 
the taking. 

2. Title deeds cannot be received in proceedings under the forcible en- 
try and unlawful detainer act for the purpose of basing a right of 
action or defense upon the title. except when the possession of a 
part is shown, for the purposé of showing the boundaries or the 
extent of the possession claimed. No question of title can be en- 
tertained, and it is not competent for the jury, in such proceedings, 
to determine whether certain papers constitute a deed or a mort- 
gage. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 


court. 
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E. C. F. Sanchez and F. E. Hughes for Appellant. 
J. H. Goss,and Thrasher, Davis & Hampton for Appellees. 
Tue Curer Justice delivered the opinion of the court. 


Walls commenced proceedings against Endel and others, 
under the act relating to forcible entry and unlawful de- 
tainer. The premises are a house and lot in the city of 
Gainesville. On the part of the complainant it was shown 
that the premises were occupied by him and his family, 
and had so been occupied for several years. In the latter 
part of 1877, Walls was taken to the lunatic asylum as a 
lunatic. While he was thus away, the Endels went repeat- 
edly to the house, then occupied by Walls’ wife, and wanted 
her to give up possession to them, representing that they 
had a title by deed from Walls and wife, and were entitled 
to possession; told her she could not afford to pay them 
rent; that they had rented the house to another, and in- 
sisted on her leaving and giving up possession. Mrs. 
Walls was sick and much worried on account of the sick- 
ness and absence of her husband in the asylum, and the ef- 
forts and importunities of the Endels, and left the premises, 
when the Endels immediatly took possession and put a 
tenant in, who remains in possession under them. Walls 
came home in January, 1878, and meeting one of the En- 
dels, said to him that he had heard they had turned his 
wife out of possession, and asked who was in the house. 
Endel answered, “* Nobody,” and added, * that is all right, 
General, if you come around to-morrow I will give you the 
key.” .Walls went to them the next day, and they told 
him they ** had rented the house to Dr. Seigler, and he was 
already in.” 

Walls testified that he had never agreed to pay rent to 
the Endels. M. Endel, Jr., testified. under objection, among 
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other things, that “ Walls was our tenant from July, 1876, 
to the time he was declared a lunatic. We bought the house 
from him in July by an absolute deed.” 

Defendants offered in evidence a deed, executed by Walls 
and wife, dated 28th July, 1876, for the consideration of 
$1,250, conveying the premises to the Endels. The intro- 
duction of the deed was objected to by appellant’s counsel 
on the ground that the question of title was not involved, 
and the objection was overruled, and the deed permitted to 
be read in evidence on the part of the defense, to which 
ruling appellant excepted. Counsel also requested the court 
to instruct the jury not to consider any testimony of ‘wit- 
ness relating to the deed, which request the Judge refused, 
to which exception was noted. 

Appellant introduced an agreement dated 29th July, 
1876, executed by the Endels, the grantees in the deed, 
whereby they covenant to sell and convey to Walls the 
same premises on payment to them by Walls of the sum 
of twelve hundred dollars by the first day of December, 
1877, else this agreement to be null and void. 

The testimony shows that the consideration for the con- 
veyance by Walls and wife to Endel and son was in part a 
balance of about six hundred dollars, owing by Walls to 
them on merchant’s account, and the balance to be paid by 
advances and credits to Walls to carry on his plantation. 

During the presentation of the testimony by complain- 
ant, he offered the deposition of Mrs. Walls in evidence, 
but it was objected to on the ground that she being the 
wife of complainant, was not a competent, witness and the 
testimony was excluded by the court, to which an exception 
was taken by complainant. 

The Judge delivered his charge to the jury, and instruc- 
tions were given or refused, as offered by respective coun- 
sel, but no exceptions were noted. 

The jury returned a verdict for the defendant, whereupon 














JANUARY TERM, 1880. 481 
Walls v. Endel et als.—Opinion of Court. 


judgment was rendered against complainant. The court 
adjourned for the term immediately after the rendition of 
the verdict, and before a motion for a new trial could be 
spread upon the minutes. Complainant appeals. 

The errors relied upon to reverse the judgment are: 1. 
The rejection of the deposition of Mrs. Walls as evidence, 
no objection to her competency having been made until the 
trial. 2. The admission of the deed of Walls and wife as 
evidence for defence. 3. The refusal of the court to in- 
struct the jury to disregard the testimony of defendants 
respecting such deed. 

I. As to the rejection of the testimony of Mrs. Walls in 
behalf of her husband, it is insisted that the objection made 
at the tiine of the notice of taking the deposition is the only 
one that can be urged. That was as to the manner and 
time of taking it. That she was not a competent witness 
in her husband’s behalf need not be argued. She was not 
competent at common law, and the statute of this State 
had not made her so at the time of this trial. Objections 
to eompetency can be made when the deposition is pro- 
duced, in the same manner as when the witness is tendered 
for examination on the trial. (Thomp. Dig., 340.) There 
is nothing in the peculiar circumstances of this case or of 
the parties which allows an exception to the general rule 
of competency. (1 Greenl. Ev., section 334, et seq.) 

II. The defendants offered and the court admitted them 
to introduce a deed of conveyance of the premises. The 
only purpose of showing this deed was to show defendants’ 
title as a supposed justification of their entry and detention. 
In proceedings of this character, evidence of title cannot 
justify a forcible or wrongful entry, or an unlawful de- 
tainer. Neither party can give evidence of title as a foun- 
dation for the right to maintain or to defend in this pro- 
ceeding. Title deeds are not received except where, the 
possession of a part being shown, the deed is examined for 
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the purpose of ascertaining the boundaries or the superfi- 
cial extent of the premises. (See the numberless author- 
ities cited in the Digests.) Our statute is explicit that “no 
question of title, but a right of possession and damages, 
shall be involved in the action.” (Chapter 1630, act of 
1868, sec. 20.) 

The complaint here is for a forcible turning out of com- 
plainant and an unlawful withholding of the possession. 
If the entry is forcible or unlawful and the possession is 
withheld without the consent of the party evicted, the 
summary remedy provided by statute may be employed, 
and the question as to who has the better title is not per- 
mitted to be tried under such proceeding. The real ques- 
tion is whether the possession is unlawfully withheld by 
defendant after obtaining it. His title, if he has one, will 
not protect him in such possession. 

It is evident trom the proceedings before the court, that 
the sole purpose of the offer and admission of the deed 
in evidence, was to show the defendants’ title as a justifi- 
cation of the entry and detention. The court overruled 
the objection to the introduction of the deed, which objec- 
tion was upon the ground that the title was not in ques- 
tion; and the court also refused to charge the jury that 
they should not consider the testimony in reference to the 
deed. The charge of the court submitted the matter to 
the jury as a question of title. He instructed them that if 
they should find that the deed and the agreement were 
parts of one transaction and constituted a mortgage by 
Walls to Endel, then Walls had the right of property and 
of possession until a foreclosure. It thus appears that the 
jury, under the direction of the court, considered the ques- 
tion of the title as derived from the deed; and this the 
statute expressly forbids. We can conceive no ground for 
the introduction of the deed or the agreement in this case. 

The only evidence in this record, bearing upon the issues, 
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was the occupation by Walls and his family for several 
years of the premises as a residence, the frequent visits of 
the Endels, or one of them, to the house while Walls was 
shut up in a Lunatic Asylum, the persistent efforts, “ out of 
pure kindness,” to induce Mrs. Walls to give up to them 
the possession, by representing to her the poverty and help- 
lessness of her condition ; that her title was gone; that she 
would be unable to pay the rent they demanded ; that they 
had rented the premises to another ; all this without notice 
to her husband, or to his committee or guardian, until she, 
“sick and worried,” (as the evidence shows,) was induced 
to leave, and the Endels forthwith took and hold the pos- 
session thus acquired. The apparently unexpected appari- 
tion of Walls returning from the Lunatic Asylum, and the 
conversation between him and Endel on that occasion, may 
have a bearing upon the transaction. These were the prin- 
cipal facts upon which the jury should have determined 
the issues, instead of a consideration of the character of 
the title. 

The yielding by the “sick and worried” wife of the 
lunatic of the possession, under these cireumstances, can 
have no influence upon the rights of Walls, nor upon the 
rights of the defendants. 

The degree of “ force” necessary to be shown to sustain 
the charge of a forcible entry may be ascertained by con- 
sulting the American cases cited in n. 1, sec. 787, Taylor’s 
Landlord and Tenant, sixth edition; see, also, 1 Head 
(Tenn.), 136; 4 Bibb, 388; 2 Swan, 50. 

In proceedings of this character there may be a convic- 
tion of the unlawful detainer alone, or of the forcible entry 
and unlawful detainer, the detention being the substantial 
question and the gist of the proceeding; the unlawful en- 
try and the unlawful detention are two distinct offences 
which may, under the statute, be tried together. (People 
vs. Anthony, 4 Johns., 201; People vs. Reichert, 8 Cow., 
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226; Foster vs. Kelsey, 36 Vermont, 199; Cammack vs. 
Macy, 3 A. K. Mar., 296.) 

The judgment must be reversed with costs, and the cause 
remanded with directions that the verdict be set aside and 
a venire de novo awarded. 


Mr. Justice Westcott did not sit in this case. 





WituiaM T. Coons, APPELLANT, vs. Joun W. Haruues, Ap- 
PELLEE. 


1. On the rule day, being the return day of summons in assumpsit, the 
clerk made the following entry: ‘‘There being no appearance, 
plea, or answer, on motion of plaintiff’s attorney judgment is given 
by default in the sum of $202.68, principal and interest ;’’ held, that 
this is not a final judgment but only a default. 

2. In case of a default in an action upon a promissory note, for want of 
appearance, demurrer, or plea, the clerk may, after entering the 
default, upon production by the plaintiff of the note and filing it, 
assess the amount due upon it and then enter final judgment in 
favor of the plaintiffand against the defendant for the amount ; 
and the facts of the production and filing of the note and the assess- 
ment of the amount due, should appear in the record, to authorize 
the entry of final judgment, and to show the basis of the judgment. 
(Sections 6 and 7, chapter 1938, Laws 1873.) 

3. No appeal can be taken until after the entry of final judgment in a 
suit at law. 


Appeal from the Circuit Court for Manatee county. 
The facts of the case are stated in the opinion of the 
court. 


James T. Magbee tor Appellant. 


No counsel contra. 
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Tue Curer Justice delivered the opinion of the court. 


Action of assumpsit by Harllee, appellee, against appel- 
lant. Summons served March 5, 1878, returnable on rule 
day in April. Declaration filed on rule day upon promis- 
sory note. Neither the note nor copy of note annexed to or 
filed with the declaration, which describes the note as pay- 
able “ to the order of the sum of two hundred and two dol- 
lars and ninety-nine cents.” 

On said rule day the following entry was made by the 
clerk: “John W. Harllee, agent, vs. William T. Coons. 
Be it remembered that on this, the first day of April, 1878; 
the same being the rule day thereof, and there being no ap- 
pearance, plea, or answer, on motion of plaintift’s attorney, 
judgment is given by default in the sum of $202.68, princi- 
pal and interest, sheriff’s fees, $6.50; clerk’s fees, $2.90.” 

There is no other entry purporting to be a final judgmen t. 
Among the papers is found a promissory note dated Octo- 
ber 29, 1878, signed with defendant’s name, payable one 
day after date to the order of John W. Harllee, agent, for 
$202.99. There is no mark on the note showing that it had 
been filed with the clerk, or that any assessment of dama- 
ges had been made upon it, nor is there any statement in 
the record showing when or how it came into the custody 
of the clerk. The declaration does not describe a note pay- 
able to plaintiff or to any other person. 

On the second day of July, 1878, an execution was issued 
by the clerk, commanding the sheriff to collect “ the sum of 
two hundred and fifteen dollars and thirty-six cents, the 
amount of debt due from the said William T. Coons to 
John W. Harllee, agent, on the 2d day of July, A. D. 1878, 
by the judgment of the Circuit Court of the State of Florida 
for the Sixth Judicial Circuit for the county of Manatee 
recovered against the said W. T. Coons, and that you also 
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cause to be made the additional sum of $10.10 ” for costs of 
suit. 

Afterwards detendant’s attorney made a motion to set 
aside the judgment and the execution for irregularity. This 
motion was denied, and the defendant appealed, and seeks 
to reverse the judgment. 

We find in another paper, purporting to be a copy of the 
record on file in this court, a copy of the “ judgment ” which 
recites that the judgment was “given by default in the 
sum of $210.68, principal and interest,” besides costs. The 
execution does not describe either of these “ judgments ” as 
to the amount. We merely refer to these several discrep- 
ancies for the purpose of calling the attention ot the officers 
and parties to the series of blunders apparent here, by which 
the parties have doubtless been subjected to much loss of 
time and expense. 

The necessary conclusion of this court, upon an examina- 
tion of the record is, that there has been no final judgment 
in the case, and hence this appeal must be dismissed, as no 
appeal will lie except from a final judgment at law. 

The statute provides (ch. 1938, see. 6, approved February 
24, 1873.) that if the defendant shall fail to appear on the 
return day of the writ, the plaintiff may cause a default to be 
entered by the clerk against the defendant duly served, and 
thereupon he may proceed to take final judgment, as here- 
inafter provided. The seventh section says, that upon the 
entry of any default for want of appearance, demurrer, or 
plea, in any suit for the recovery of money founded on con- 
tract, and the action is on a written instrument for the pay- 
ment of money, the plaintiff at any time after such default 
may, on the production and filing of such instrument, cause 
final judgment to be entered for the amount thereof with 
interest, and the clerk of the court shall assess the amount 
which the plaintiff is entitled to recover, for principal and 

interest, and enter up judgment for the same. This would 
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seem to be sufficiently plain. In this case there is judg- 
ment for default. The record does not show that the plain- 
tiff produced to the clerk the note described in the declara- 
tion, or any other note. It does not show that the clerk 
assessed the amount due thereon, nor that final judgment 
was thereupon entered in favor of the plaintiff and against 
the defendant. The entry is lacking in every essential par- 
ticular to constitute a final judgment or recovery by one 
party against the other, and was no basis for the issuing of 
an execution. The record should show the basis of the 
judgment, the production and filing of the proof after de- 
fault entered, whether the action is upon a note or an open 
account. Snell vs. Irvine, et al., 17 Fla., 234. 

The appeal is dismissed with costs of the appeal against 
appellant, and the clerk will transmit a copy of the opinion 
herein to the court blow, together with the mandate of this 
court. 





SaRAH AND BetTHEL DANIEL AND BERNICE Sams, APPEL- 
LANTS, vs. Mouite Sams, APPELLEE. 


1. **A marriage valid at common law is valid notwithstanding the 
statutes of the State where it is contracted prescribe directions 
respecting its formation and solemnization, unless they contain ex- 
press words of nullity.”’ 

2. While there was a moral obligation which natural law imposed in 
the relation of husband and wife among slaves, still its legal con- 
sequences were regulated by the municipal law, and the issue of 
that relation, under that law, did not possess inheritable blood. 
The issue of a customary slave marriage, while not bastards, were 
yet not legitimate in the sense that they could inherit property ac- 
quired by their ancestors after emancipation. This is the princi- 
ple upon which the legislation of this State is based. 
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3. A customary slave marriage of a free man of color and a slave wo- 
man, no other marriage or other legal impediment intervening, con- 
firmed after emancipation of the woman by cohabitation as hus- 
band and wife, or by any other plainly established assent by both 
parties to the continued existence of the antecedent relation of 
husband and wife, renders the issue born in slavery legitimate. 


4. The cohabitation as husband and wife contemplated by the act enti- 
tled an act legalizing the marriage of persons of color, approved 
December 14, 1866, (Chapter 1552, Laws,) is not a cohabitation 
under a customary slave marriage before emancipation. This act, 
‘*an act in relation to escheats,’’ approved December 12, 1866, 
(Chapter 1566, Laws,) and ‘an act to establish and enforce the 
marriage relation between persons of color,’’ approved January 
11, 1866, (Chapter 1469, Laws,) construed so far as applicable to 
this case. 


Appeal from the Circuit Court for Duval County. 

This is an action of ejectment brought by the plaintiffs 
(the appellants) in the Circuit Court against the defendant, 
(appellee,) to recover certain lands lying in Duval county, 
to-wit: Lot 2, and the East half of lot 1, in block 26, in 
the city of Jacksonville, (according to Hart’s map,) and lot 
4, in block 23, and lot 111, block 17, in the Villa of Oak- 
land. The defendant tiled the plea of “ not guilty,” and 
plaintiffs joined issue. There was a trial and verdict for 
the defendant, and the plaintiffs moved for a new trial on 
several grounds, and among others that the instruction of 
the Judge, stated in the opinion, was erroneous. 

The testimony for the plaintiffs is to the effect that 
Sarah and Bernice, who claim as heirs of Josephus Sams, are 
the children of Amanda who was a slave, and Josephus 
Sams, a freeman, who for several years prior to the war 
lived and acknowledged each other as husband and wife,. 
at Jacksonville, although there was no marriage ceremony 
performed. That not long after the commencement of the 
war she left Jacksonville with her owner and went to Lake 
City, which was within the Contederate lines, and he went 
to Hilton Head and subsequently te Beaufort, S. C., in the 
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Federal lines. That he recognized Sarah and Bernice as 
his children both before and after the war. Josephus and 
Amanda did not live together after the separation, and 
when she first met him after the war she had married 
another person, John Pelote. In the latter part of 1866 or 
early part of 1867, in Jacksonville, Josephus asked one of 
the witnesses if he had seen his family, Amanda and her 
children, and stated that he had come for them. Amanda 
received one or two letters from him one, two or three 
months after the war telling her “ to come to Beaufort and 
he would take care of them.” Bethel is the husband of 
Sarah. 

There is a written stipulation to the effect that the prop- 
erty was owned by the mother of Josephus, at her death 
in 1874, and that at that time he took it as her sole heir, 
and that he was seized and possessed of it at his death in 
1878, and it is now in the possession of the defendant, 
Mollie Sams. 

Thedefendant, Mollie Sams, claimsas sole heirof Josephus, 
as being his widow. There is testimony in her behalf to the 
effect that Josephus returned to Jacksonville, from South 
Carolina, without bringing any one with him as his wife, 
and staid a few weeks, fixing up his home, then returned 
to South Carolina and brought her back with him as his 
wife. All this was in the latter part of 1866, or early part 
of 1867. From this time till his death he lived with her 
as his wife. On the 22nd of September, 1876, they were 
married by a minister of the gospel, under a license issued 
by the Clerk of the Circuit Court. That John Pelote and 
the said Amanda were married about the spring of 1866; 
they lived together as man and wife about a year before 
their marriage, or from the fall of 1865, and so lived for 
six years after marriage. That Josephus took Mollie to 
his home at Beaufort, 8. C., on February 8, 1865, and lived 
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with and recognized her as his wife from that time until! 
his death. 
The other facts are stated in the opinion of the court. 


M. C. Jordan and John E. Hartridge tor Appellants. 
C. P. Cooper and Fleming ¢ Daniel for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The Judge of the Circuit Court instructed the jury that 
a marriage to be valid in this State must be solemnized by 
a Minister of the Gospel, or a Judge of a Circuit Court, or 
a Justice of the Peace, ora Notary Public, except in the 
case of persons of color, coming within the act of De- 
cember 14, 1866, entitled “an act legalizing the marriage 
of persons of color” who were living together as husband 
and wife at the the time of the passage of that act. “The 
children of parents who were not legally husband and wife 
cannot inherit.” This instruction is here alleged for error. 
There being certainly no statute in this State anterior to 
the statute approved January 11, 1866, based upon the idea 
that no marriages shall be valid unless they are solemnized 
by the officers mentioned in the statute prescribing the 
manner of entering into the contract, it follows that the 
above instruction was erroneous, even admitting the con- 
stitutionality of that act. Being erroneous, it certainly 
withdrew from the consideration of the jury all evidence, 
if any there was, of informal marriage by contract, “ per 
verba de presenti,” anterior to January 11,1866. The opin- 
ion of the Supreme Court of the United States, in the case 
of Meister vs. Moore, 96 U. S., 79, expresses our view of 
this question, and we repeat here the language of that 
court, as it is entirely applicable to the question as it arises, 
and we have stated it in this case under our statutes. 
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That court says, “ that such a contract constitutes a mar- 
riage at common law there can be no doubt, in view of the 
adjudications made in this country, from its earliest settle- 
ment to the present day. Marriage is everywhere regarded 
as a civil contract. Statutes in many of the States, it is 
true, regulate the mode of entering into the contract, but 
they do not confer the right. Hence they are not within 
the principle that, where a statute creates a right and pro- 
vides a remedy for its enforcement, the remedy is exclusive. 
* * * A statute may declare that no marriages shall be 
valid unless they are solemnized in a prescribed manner ; 
but such an enactment is a very different thing from a law 
requiring all marriages to be entered into in the presence of a 
magistrate or a clergyman, or that it be preceded by a 
license, or publication of bans, or be attested by witnesses. 
Such formal provisions may be construed as merely direc- 
tory, instead of being treated as destructive of a common 
law right to form the marriage relation by words of pres- 
ent assent, and such, we think, has been the rule generally 
adopted in construing statutes regulating marriage. What- 
ever directions they may give respecting its formation or 
solemnization, courts have usually held a marriage good at 
common law to be good notwithstanding the statutes, un- 
less they contain express words of nullity.” 

It may be that there is no evidence of a common law 
marriage in this record, but it is contended that there is a 
recognition by the parties gf the existence of the antece- 
dent marital relation between them since emancipation of 
the mother and before any legal impediment to such recog- 
nition existed, and it is eminently proper, whatever may be 
our opinion of the facts, that the question should be sub- 
mitted to a jury under instructions not erroneous in their 
character, and of such nature as to enable the jury to give 
to the facts such weight as the rules of evidence authorize 


and require. Where the instructions are erroneous, it is a 
32R 
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delicate matter for this court to give judgment according 
to the weight of evidence. 

Involved in this case is the construction of the several 
statutes relating to the subject of marriage in this State as 
well as the determination of the effect of a cohabiting by 
persons as husband and wife on the part of a freeman of 
color and a slave woman, as well as the effect of cohabita- 
tion before emancipation, coupled with confirmation by co- 
habitation or otherwise after emancipation. 

While the American courts admit that there is a moral 
obligation, which natural law imposes, in the relation of 
husband and wife among slaves, still, as remarked by a 
learned judge, its legal consequences must flow from the 
municipal law. This does not recognize the marriages of 
slaves. 9 Ala., 990; 6 Jones, N. C., 235; 6 Binn., 206, 
211; 24 Ala., 719; 2 Dev. & Bat., 117; 30 Tex., 115; 45 
Mo., 595; 1 Bush, 62. 

Under the then recognized municipal law no property 
could vest in their issue upon their death. As to these 
children, however, the status of bastardy, as remarked by 
Mr. Bishop, (1 Bishop on M. and D., 163,) was as foreign 
to this institution (slavery) as the status of legitimacy. 

_They had no foul or corrupt blood. The simple fact was 
that they had no status as to this particular, one way or 


- the other. 








Was there any law in force in this State, statutory or 
otherwise, which gave to this class inheritable blood? We 
do not think there was, becausethe condition of legitimacy 
as stated did not attach to them, and it was necessary that 
they should not only not be bastards, but that they should 
be legitimate under the municipal law to inherit under our 
statutes and the law controlling the subject. We do not 
doubt, however, that a marriage after emancipation, or a 
subsequent cohabitation as husband and wife, or any other 
plainly established assent by both parties to the continued 
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existence of a marital relation, entered into before emanci- 
pation accordfmg to the usual form of slave marriages, 
would operate to render legitimate their children. This 
assent must be by both parties. Such acts make children 
of a former slave marriage legitimate. This result, we 
think, follows from an equitable construction of the statute 
of this State, rendering children born out of wedlock legiti- 
mate, under which a child thus begotten is deemed and 
held legitimate by a subsequent marriage of the parties as 
well as by the rules of law announced by the courts of the 
several States in the disposition of questions concerning 
slave marriages. 5 Cold., 18; 65 N. C., 537; 45 Mo., 595. 
Such acts after emancipation ratify their invalid mar- 
riage and render their antecedent issue legitimate. A simi- 
lar principle to this prevails in reference to marriages of 
persons non compos, to infants, and to marriages induced 
by fraud or duress. In these cases, the antecedent illegal 
marriage, by consummation in a lucid interval, or by sub- 
sequent consent in case of duress, renders the marriage 
good. 

This brings us to the consideration of the several statutes 
which in argument are brought to our attention and which 
it is insisted control this case. 

The first statute is the “ act in relation to escheats.” The 
statute prévides, “that whenever, upon the death of any 
“person of color, seized or possessed of real or personal es- 
“tate, there are persons in being who would inherit said 
“ property or any portion thereof, under the several statutes 
“of*descent of this State, but who are prevented from so 
“ doing on account of the legal incapacity of said persons of 
“color to contract marriage in a state of slavery; which 
“said estate would otherwise escheat to the State, all the 
“right, title, and interest of the State of Florida is hereby 
“vested in and waived in favor of those persons who would 
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“have inherited said estate, if said parties had been com- 
“ petent to contract marriage. 

“That the fact that said parties shall have failed to ob- 
“tain a license to marry, or shall have failed to be married 
“ according to the forms of law, shall in no case affect the 
“ operation of this act, but the same shall be held to apply 
“to all cases wherein the parties were known as husband 
“and wife.” 

This statute is based upon the law as we have announced 
it, viz: that the issue of slaves did not have inheritable 
blood. 

The effect of this statute is not to impair any marriage, 
whether it be aslave marriage made good by acts after 
emancipation or a marriage of enfranchised persons. The 
statute is based upon the principle that slaves were not com- 
petent to contract a marriage, the issue of which would 
have inheritable blood, and it provides that where the op- 
eration of this rule prevents their children, born in slavery, 
or any other person, from inheriting their estate, and for 
want of heirs at law their property would go to the State, 
there the right of the State is vested in such persons then 
in being, who are prevented by this rule of law from inher- 
iting the property. The view, therefore, that this act con- 
templates any validity in a slave marriage independent of 
ratification after emancipation, or that it renders, or attempts 
to render, the issue of a slave marriage legitimate, is en- 
tirely erroneous. There can be no doubt about the con- 
struction of this statute. Its language is plain and unequiv- 
ocal. 

It is insisted that this case comes within the provisions 
of chapter 1552, Laws, being an act entitled an act legaliz- 
ing the marriage of persons of color, approved December 
14, 1866. That act provides, “that in all cases where col- 
“ ored persons have resided and lived together as husband 
“and wife, and have before the world recognized each 
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“other as husband and wife, they shall be deemed and 
“taken to be husband and wife, and are so declared to be 
“by this act as fully and lawfully as if the marriage had 
“been solemnized by a proper officer legally authorized to 
“do and perform the same; and all children born of such 
“parents are hereby legitimized and made heirs of their 
“ parents, and capable of inheriting under the laws of this 
“State, as though he, she, or they had been born in lawful 
“ wedlock ; that all indictments now pending in any of the 
“ courts of this State against persons of color for fornication 
“and adultery, when they have been living together in the 
“said relation, shall be abated and dismissed.” 

This act, and the act in reference to escheats, as well as 
chapter 1469, being an act to establish and enforce the mar- 
riage relation between persons of color, approved January 
11, 1866, being acts in reference to the same subject matter, 
must be construed together. The last-named act provided 
in substance that it shall be required of all colored inhabi- 
tants of this State, claiming to be living together in the re- 
lation of husband and wife, and who have not been joined 
as such agreeably to the laws regulating the same, and who 
shall mutually desire to continue in that relation, within 


‘ nine months from the passage of this act to appear before 


some person legally authorized to perform the marriage 
ceremony, and be regularly joined in the holy bonds of mat- 
rimony, and if any such person, either male or female, after 
the expiration of the time limited in this act, shall be found 
cohabiting as husband and wife, and who have not been so 
joined together, they and each of them shall be deemed to 
be guilty of a misdemeanor, and upon conviction, shall be 
subjected to the pains and penalties prescribed for fornica- 
tionand adultery. The act provides further, that the issue 
of the prior cohabitation shall be made legitimate by the 
act of marriage; that the marriage certificate shall be re- 
corded, and that persons illegally assuming to perform the 
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marriage ceremony shall be guilty of a misdemeanor. The 
last section provides that from and after nine months after 
the passage of the act, all laws applicable to or regulating 
the marriage relation between white persons shall apply to 
the same relation between the colored population of the 
State. 

A casual examination of these two statutes will show 
that there is nothing in them in conflict with the act in 
reference to escheats, which is based upon the idea that the 
issue of slaves do not possess inheritable blood. 

The first act, January 11, 1866, is based upon the erro- 
neous idea that the statute regulating the performance of the 
rite of marriage, rendered illegal marriages not celebrated ac- 
cording to its provisions, and contemplates that, notwith- 
standing a previous living together as husband and wife, 
whether such living was during slavery or since its aboli- 
tion, a marriage according to the statute was necessary to 
legalize the issue springing from such cohabitation and re- 
cognition of each other as husband and wife, and nine 
months was fixed as a period in which, by a marriage ac- 
cording to the statute, the issue of the “prior cohabitation ” 
might be entitled to the privileges of legitimate offspring. 

This statute, according to its terms, subjected to prosecu- 
tion persons who had in good faith consented to the mar- 
riage relation at common law, and an evil which originated 
from it was the punishment as criminals of persons who, 
without any actual intent of committing wrong, had as- 
sumed and consented to the marriage relation in good faith. 
Such a statute enforced would have filled the jails of the 
country with persons subject to the charge of fornication and 
adultery from an innocent cohabitation as husband and wife. 
Obviously this was considered an evil, for within three months 
after this provision went into operation, the act of Decem- 
ber 14, 1866, before recited, was passed, by which all in- 
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dictments then pending under the act of January 11, 1866, 
were directed to be abated. 

Construing these three acts together, relating as they do 
strictly to the same subject, the marital relations of persons 
of color, it is evident that the act of December 14, 1866, 

must, in order to be consistent with the act of December 12, 
1866, and of January 11, 1866, be construed to refer to a 
cohabitation and “ recognition ” occurring since the eman- 
cipation of the slave, because the act of January 11, 1866, 
is founded upon the idea that cohabitation in the relation 
of husband and wife did not bestow any marital rights at 
any time, and the act of December 12, 1866, is based upon 
the “legal incapacity of persons to contract marriage in a 
state of slavery.” A consistent and harmonious operation 
of the acts of December 14, 1866, and December 12, 1866, 
restricts the operation of the act of December 14, 1866, to a 
living together as husband and wife since emancipation. 
The language of the act is broad enough to cover a slave 
marriage, but to give it that construction would bring it in 
conflict with the express language and operation of the act 
of December 12, 1866. 

It is unnecessary in this case to determine whether the 
living together contemplated by that act must have been 
cotemporary with its passage as well as preceding it, as in 
this case there is not even a pretense of a cohabitation by 
the parents of appellants at any time since the emancipation 
of their mother, and we have no doubt at all that the Legisla- 
ture in this act did not refer to a cohabitation as husband 
and wife incident to a customary slave marriage. 

The views expressed cover the errors assigned in every 
aspect of the testimony, and indicate the extent to which in 
several respects there was error in the charge of the court. 

The judgment is reversed, and the case will be remanded 
with directions to award a new trial. 
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JoHn O. MAtuEews, APPELLANT, vs. WILLIAM R. HILtysr, 
APPELLEE. 


1. An affidavit that a judgment, upon which an execution was issued, 
had been satisfied and discharged before the issuing of the execu- 
tion, is a sufficient statement that the execution was ‘issued ille- 
gally,”’ within the meaning of the statute. (Th. Dig., 360.) 


2. Where a defendant in execution made an affidavit that the judgment 
was satisfied and discharged by a certain transaction between him- 
self and the plaintiff before the execution issued, and executed the 
bond required by statute, which was returned into court with the 
execution by the sheriff, it becomes the duty of the court to hear 
the proofs of the parties as to the facts stated and ‘* determine 
thereon ;”’ and it is error to dismiss such affidavit upon gnotion, (the 
grounds of which motion are that the same matter has been already 
adjudicated, ) and without evidence being produced or facts admit- 
ted by either party, and opportunity given to the parties to be 
heard thereon. 


Appeal from the Circuit Court for Marion county. 
The facts of the case are stated in the opinion of the 


court. 
Gary & Dunn and J. T. Bernard tor Appellant. 
Bullock: & Reardon tor Appellee. 
Tue Cuier Justice delivered the opinion of the court. 


This was a proceeding to set aside an execution on the 
ground of illegality. 

Execution was issued from the Cireuit Court of Marion 
county, upon a judgment rendered in favor of appellee 
against Mathews in the Cireuit Court, under which the 
Sheriff levied upon the land of Mathews. 

Mathews then made an affidavit that the execution was 
illegally issued in this, that the judgment lien had been, 
before the issuing of the execution, fully satisfied and dis- 
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charged, by sub Sgeenerefor a note and mortgage se- 
curity by the (¢f@m@iliiy Mathews, which the plaintiff had 
accepted and 1@@@tv@memm lieu and satisfaction of the judg- 
ment, and by reasémethereof nothing was legally due on 
said execution. Mathews also executed a bond with sure- 
ties, which was approved by the Sheriff, as required by the 

act of February 15, 1834. Thomp. Dig., 360. 

The appellee then moved to dismiss the affidavit upon 
the grounds that the issue tendered by the affidavit had 
already been heard and determined in an equity suit be- 
tween the same parties for the same cause; that in said 
equity suit the court, by its decree, denied the relief sought 
by Mathews, from which decree he appealed, and the ap- 
peal is now pending in the Supreme Court, in which no 
supersedeas had been allowed ; and because this proceeding 
is in contempt of the court of equity and its decree that 
the execution was valid, and in which an injunction was 
denied. 

The court ordered “ that the affidavit herein be dismissed 
upon the grounds set out in the motion, and that said mo- 
tion is hereby sustained and allowed; and further, that 
said William R. Hillyer do have execution against the said 
John O. Mathews, the affiant, and against James A. Harris 
and James D. Goss, securities on the bond in this cause.” 

From this order this appeal was taken. The appellant 
assigns the following errors : 

1. That the court erred in allowing the motion to dis- 
miss the affidavit of illegality, without proof or hearing 
aliunde of the matters alleged, as causes for dismissing the 
affidavit. 

2. That the court erred in dismissing the affidavit with- 
out hearing evidence upon the facts and issues alleged in 
said affidavit. 

3. In not hearing and determining the issues tendered by 
the affidavit. 
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4. In dismissing the affidavit upon motion merely. 

Further errors’ were assigned, which it is not necessary 
to eqnsider, in view of the conclusion of the court. 

The fact that the judgment had been paid or otherwise 
satisfied before the issuing of the execution, constitutes an 
“ illegality ” in the issuing of execution within the mean- 
ing of the statute. (Swinney vs. Watkins, 22 Ga., 570; 
Tucker vs. Respass, 28 Ga., 613; Hill vs. DeLaunay, 34 
Ga., 427; McHenry vs. Watkins, 12 IIl., 233.) 

If the judgment had been paid or otherwise satisfied, the 
issuing of an execution was unauthorized. (Ib.) 

According to the case as presented in the record, the affi- 
davit was not dismissed because of any defect in form.or 
substance, but merely upon motion, without hearing evi- 
dence as to the facts stated, no facts being admitted. If 
the facts are as stated in the affidavit, the appellant would 
be entitled to have the execution recalled or quashed, and 
upon the affidavit the appellant was entitled to have the 
facts inquired into and adjudicated. 

If there has already been an inquiry before a proper 
forum, and an adjudication upon the same matter, that is 
matter to be shown by evidence to be produced upon the 
hearing. The statute requires that upon the affidavit 
made and presented, the court shall “ determine thereon.” 
This implies that both parties may present the proper 
proofs bearing upon the facts, and they are entitled to the 
judgment of the court upon the facts proved or admitted, 
if the same have not been adjudicated by a court having 
jurisdiction thereof. 

Counsel for appellee insists that the court did receive 
and consider evidence upon the hearing, but the record and 
the judgment show that the affidavit was dismissed upon 
the grounds set out in the motion, and that the “ hearing ” 
was upon appellee’s “ motion to dismiss.” It does not ap- 
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pear that any testimony to substantiate or rebut any alle- 
gation of fact on either side was heard or considered. 

The judgment dismissing the appellant’s application 
must be reversed, and it is so ordered. 





Mernuarp, Brotuers & Company, APPELLANTS, VS. HENRY 
L. LILIeNnTHAL, APPELLEE. 


1..Where a plaintiff procures a writ of attachment upon ground 
stated in his affidavit, that defendant was indebted to the plaintiff 
upon contract, that the debt was actually due, and that the affiant 
had reason to believe that the defendant would fraudulently part 
with his property before judgment could be obtained ; and upon de- 
fendant denying on oath the several allegations in the affidavit, the 
issues to be tried, upon application to dissolve the attachment, are : 
whether defendant was indebted as alleged, and whether the aff- 
ant had reason to believe that the defendant would fraudulently part 
with his property, &c. 

2. Where the plaintiff's proofs upon such trial are such as to show 
that the conduct of the debtor, his manner of conducting his busi- 
ness, transferring loads of goods from his store to his residence, 
having goods shipped in the name of his clerk, studiously avoiding 
the creditor or his attorney, and the like, are such as would induce 
a prudent business man on learning the facts to suspect and be- 
lieve that defendant would part with his property fraudulently be- 
fore judgment could be recovered against defendant, and these 
proofs are not contradicted by defendant’s evidence, a verdict in 
favor of defendant is against the law and the evidence, and should 
be set aside and new trial granted. 

3. The charge of the court should be confined to the law of the case 
and to the issues made by the pleadings, so that the jury be not 
misled, but error cannot be assigned upon an erroneous or imma- 
terial charge, unless excepted to at the proper time. 


Appeal from the Circuit Court for Orange county. 
The appellants, H. Meinhard and others, partners under 
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the style of Meinhard, Bros. & Co., were plaintiffs in the 
Circuit Court. There was no “ plea to the action.” 

The other facts are sufficiently stated in the opinion of 
the Court. 


A. M. Thrasher, Thrasher, Davis § Hampton for Ap- 
pellants. 


John W. Price tor Appellee. 


Tue Curer Justice delivered the opinion of the court, 

This was an action of assumpsit commenced by attach- 
ment. Defendant traversed the grounds stated in the afti- 
davit upon which the writ issued, and upon trial of this 
issue, a verdict and judgment were had against the plain- 
tiffs, from which they appealed. 

On April 22, 1879, plaintiffs, by their attorney, filed an 
affidavit alleging the indebtedness of defendant, actually 
due, upon contract, and that the affiant “ has reason to be- 
lieve that said Lilienthal will fraudulently part with his 
property before judgment can be recovered against him.” 

The defendant filed his traverse, denying on oath that 
he ever entertained an intention or performed an act indi- 
cating a purpose of fraudulently carrying away any of his 
property to injure or defraud his creditors, at and before 
the issuing of the attachment, or at any other time ; that 
the allegations in said affidavit are untrue in fact, and that 
the allegations of fraudulent intent on the part of defen- 
dant are utterly untrue and without foundation in fact. 

Upon the issues joined a trial was had before a jury. A. 
M. Thrasher, for plaintifts, testified that he had claims of 
plaintiffs in his hands against defendant, amounting to 
seven hundred and forty or fifty dollars, all past due in 
March last, that defendant admitted that the amount was 
actually due, that the claims were just, that he was insol- 
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vent and had no money, and wished plaintiffs to give him 
indulgence and he would try to pay up in the fall, that if 
plaintiffs would not press him he would make small pay- 
ments from time to time. Witness proposed to take a 
mortgage, but defendant declined on the ground that it 
would ruin him, and he would not under any circumstan- 
ces prefer a creditor; said he would go and see his broth- 
ers, at Palatka, in a few days, and thought he could borrow 
of them to pay his creditors in part, and then his cred- 
itors would wait till business revived. Defendant, within 
a day or two afterwards, went to Palatka and remained 
three or four days, and after he returned continually and 
studiously avoided witness, although he had promised to 
call and see him on his return. Just prior to that time, 
witness saw sacks of corn and bales of hay, which were 
shipped on the steamboats and received into defendant’s 
store, marked and directed to E. 8. White, who was defen- 
dant’s clerk. Defendant and his clerk sold this merchan- 
dise just as they did other goods. The day, or the day 
after defendant returned from Palatka, defendant caused 
several loads of goods, provisions, and supplies to be hauled 
away from his store and carried to his dwelling house. 
Defendant made no payments as he had promised and 
shunned and avoided witness, and the hauling off the 
goods and selling goods that were shipped to his clerk, 
altogether, aroused his suspicions. Defendant bought goods 
on credit and sold exclusively for cash, he had not been 
paying debts, and various other creditors were after their 
money. Witness was informed that defendant was habit- 
ually gambling. He had been doing a “ staving business,” 
selling for cash, and yet said he had no money with which 
to pay creditors. On April 23, the day after the attach- 
ment was issued, witness ascertained that defendant had 
executed two mortgages on his stock of goods, which were 
put on record, yet he remained in possession selling goods 

















504 SUPREME COURT. 





——. 
——... 


Meinhard, Bros. & Co. v. Lilienthal—Opinion of Court. 








—_.. 








from his store as usual, and hauled several loads of goods 
to his house. He kept a store of general merchandise. 

Copies of the mortgages given by defendant were put in 
evidence. These mortgages were respectively for the sum 
of $913.75, to B. L. & L. Lilienthal, of Palatka, and the 
sum of $1,265.56 to Abraham Leffler, of Savannah, to se- 
cure notes given to those parties dated April 7th, 1879. 

This is the substance of the testimony on the part of 
the plaintiffs. The defendant’s clerk, E.S. White, testified 
that he had never seen defendant make a fraudulent sale 
of any of his property. He explained that corn and hay 
were shipped to the store in his name for Lilienthal, be- 
cause a steamboat captain said he would not bring 
goods for L., but would bring them for witness. He 
did not know of’ goods being sent out of the store, except in 
the usual course of business; was generally in the store, 
sometimes absent, had charge of the business; did not 
know that defendant intended to mortgage the goods ; cash 
sales were sometimes as high as $25 and $50 per day. De- 
fendant did not pay over cash received to the mortgagees, 
but paid a few small debts about home. 

Defendant being sworn, said he had not disposed of his 
property fraudulently; the mortgages were given to his 
brothers and brother-in-law, who were hjs oldest creditors ; 
schedules of property were attached to the mortgages after 
signing, and I directed White to have them recorded ; af- 
terward kept the store open, and continued to sell and con- 
sume goods as usual until attachment was levied; mort- 
gages cover all my property; did not pay the mortgagees 
anything from proceeds of sale. 

The Judge charged the jury at some length, to the effect 
that upon this issue plaintiffs must show actual fraud on 
the part of defendant. The Judge also gave instructions 
submitted in writing by plaintiffs’ counsel. 

No part of the charge or instructions was excepted to by 
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either party while the jury were at the bar. It is proper 
to remark, however, that the charge and the instructions 

iven do not seem to be pertinent to the case made by the 
traverse of the affidavit. The cause was submitted to the 
jury upon the evidence, and upon immaterial and hypo- 
thetical propositions regarding questions of fraud in the 
matter of the mortgages and the sale of mortgaged goods 
by defendant, and the preferring of creditors. 

Whether there was fraud in giving the mortgages was 
not a question under the issues which the jury were sworn: 
to try. The sole issues before the court and jury were 
these: whether the defendant owed the plaintiffs as alleged, 
and whether the affiant had good reason to believe that the 
defendant would part with his property fraudulently, be- 
fore judgment could be recovered against him. 

The proot shows the existence of the past due indebted- 
ness. The defendant upon the trial does not attempt to 
controvert this fact. The proofs on the part of the plain- 
tiffs show that they were importuning defendant tor pay- 


ment, and he was asking for time and postponing payment, 


studiously avoiding meeting the plaintiffs’ attorney, pay- 
ing nothing, although daily receiving money; going to Pa- 
latka to get money, and afterwards avoiding the affiant, 
either to pay or gxPlain ; receiving goods at the store, con- 
signed in the name of his clerk, and mingling and selling 
them with his other goods, and hauling “loads” of goods 
from his store to his dwelling-house. 

The defendant’s evidence, and that of his clerk, do not 
contradict one word of the evidence on the part of the- 
plaintiffs. The explanation of the clerk as to the reason 
why goods were consigned to him for his principal only 
confirms the testimony of plaintiffs’ witness as to the fact. 

The testimony on the part of the plaintiffs clearly sus- 
tains the affidavit, that the defendant was so managing his: 
business, and so conducting himself, that the affiant had 
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reason to believe that defendant would fraudulently part 
with his property to avoid or delay payment of his debts. 
The facts here shown, and not contradicted, were ample to 
lead any prudent creditor to the same conclusion. The 
giving of the mortgages by defendant to his brothers and 
other relatives were not known to affiant when he made 
the affidavit, though they had been made and recorded 
several days before the making of the affidavit, but the 
fact of giving the mortgages, under the circumstances, 
justified the affiant’s suspicions, and tended to show that 
defendant was not acting in good faith toward plaintiffs. 
Whether these mortgages were in fact and in law fraudu- 
lent was not a question in this issue, and the jury were 
doubtless misled by the instructions and charge of the 
court. We do not consider the charge in our conclusions 
upon this matter, because no exception was reserved, but 
we may say that we cannot account for the verdict against 
the plaintiffs, except that they were led in some way to 
misapprehend the issues properly before them, and to ren- 
der a verdict clearly against the facts and the law of the 
case. 

Upon the verdict being rendered the plaintiffs asked that 
it be set aside and for a new trial, on the ground that the 
verdict was against the law and against fhe evidence, and 
the motion was denied and judgment entered by the court 
dismissing the attachment. 

The judgment dissolving the attachment is reversed, the 
verdict set aside, and a new trial granted, with costs against 
the defendant. _ 
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SANcCHEZ’s ADMINISTRATOR AND ADMINISTRATRIX, APPEL- 
LANTS, vs. Hupparp L. Hart, APPELLEE. 


An administrator in this State has the right of entry into and the 
right of possession of the real estate of his intestate, and can 
maintain ejectment. His right to recover follows his right to rents 
and profits, and because lands are assets in his hands with a power 
to cultivate the same. The basis of his action is the title of his 
intestate. His estate, interest and power, after recovery, is lim- 
ited by the incidents and duties which the law attaches to him, 
and with which his possession is surrounded. 


Appeal from the Circuit Court, for Putnam county. 
The facts of the case are stated in the opinion of the 
court. 


E. C. F. Sanchez for Appellants. 


This is an action of ejectment brought by the plaintiff 
for the recovery of a certain lot of land in the town of Pa- 
latka, in the possession of, and claimed by the defendant. 
The defendant demurred to the declaration, upon the 
grounds that administrators could not maintain ejectment 
and were not proper parties. 

The demurrer was sustained by the court. 

Plaintiffs then moved to amend by making the heirs at 
law parties. This motion was refused by the court. 

The court then dismissed the suit, from which order and 
ruling plaintiff appeals. 

I submit upon the part of the plaintiff, to sustain the 
first ground of error assigned, that under the law of Eng- 
land, the estate descended under the law of primogeniture 
to the eldest male heir, that upon his death to the next, 
&e., the title vests in the heir. (Blackstone, 2 Vol. 213, 


214.) 
33R 
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In England the heirs are necessary parties to an action 
of ejectment for realty ; here they are not. 

By virtue of our statutes, and the duties imposed, and 
the rights conferred upon administrators, administrators are 
necessary parties, heirs are not ; they may be made parties, 
but are not necessary parties. 

That owing to the legislation of our State, “ making 
land assets,” &c., in hands of administrators, the heirs 
taking subject to administration, the right to control and 
possess is an incident to the assets, &c., &c. As it affects 
the point here raised, the administrator, for the purposes of 
this suit, is subrogated to all the rights of the heir and 
the power incident thereto. 

I submit that the administrator in this State does not 
occupy the relation to the realty that he does in England. 
That by our statute the realty is declared assets in his 
hands. (Thomp. Dig., page 202, sec. 2.) This statute de- 
claring it assets, carries with it the power to control, other- 
wise it could not be administered ; this power is incident. 
(2 Fla. Rep., Gilchrist vs. Filyau, page 94; 3 Fla. Rep., 
Union Bank vs. Heirs Powell, 175.) 

Real estate in the hands of an executor or administrator 
is liable to execution on judgment.. (Thomp. Dig., page 
2038, sec. 5. 

The statutes provide that the executor or administrator 
shall be made parties within five years to revive judgment. 
(Thomp. Dig., page 444, sec. 2.) 

That in many of the States administrators have been de- 
clared proper parties. (10 Ga., Dean vs. Gray; 3 Masz., 
258.) 

The statutes provide that when an agreement to convey 
real estate is made and the person dies, the adminis 
trator shall execute the conveyance of the real estate. 
(Page 213, sec. 1.) 

This court has in a late case decided that the adminis- 
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trators were proper parties to an action to recover posses- 
sion of realty. (See case, heirs of Scott vs. Lloyd, 16 Fla.) 

The heir takes subject to the administration, and until 
the estate is fully administered, the administrator has the 
control and disposition of the property, and is therefore nec- 
essary party. j 

As to the second ground of assignment, I submit that 
there can be no doubt but that we were entitled to an 
amendment under our statute.of 1861, chap. 1096, sec. 74, 
Admitting that the administrator had no right to bring 
the suit, then the heirs were proper parties, and the amend- 
ment should have been allowed; if not necessary they 
were certainly not improper parties ; they had the right at 
best to come into court, and the court was not authorized 
to say that there was a want of parties. (1 Fla. Rep., 487; 
13 Fla., page 519.) 


Fleming & Daniel for Appellants. 


There are only two points involved in this appeal: 

1. Is the administrator the proper party plaintiff in an 
ejectment suit when there is nothing in the declaration to 
show that the estate he is administering is in debt ? 

2. If the heir in such case is a necessary party, can he 
be made a party by motion under section 74 of the Plead- 
ings and Practice act, chapter 1096, of the Laws of Florida. 

It will not be denied that under the common law, the 
heir was the only proper party to maintain ejectment for 
lands held in fee by his ancestor. 

Where the testator or intestate dies possessed of real es- 
tate, for a term of years his personal representative may 
bring ejectment to recover the land. But this right is gen- 
erally confined to those lands which the testator held for a 
term of years. 

There may be statutes existing in some of the American 
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States which authorize the personal representatives of the 
deceased to recover in ejectment real property, held by the 
testator or intestate, other than for a term of years, or 
during the life of another; but usually these latter estates 
are the only ones which can be recovered by the personal 
representatives of the deceased. (Tyler on Ejectment, page 
178 ; Adams on Ejectment, page 118, 4th Am. Ed.) 

Is there anything in our practice, or have any statutes 
been enacted to change this rule. We contend not. 

The action of ejectment involves necessarily the question 
of title; it must then be brought by him in whom the title 
is vested. 

“¢ Whenever any person having title toreal estate of inheri- 
tance shall die intestate as to such estate, it shall descend in 
parcenary tothe maleand female kindred.” (Thomp. Dig., 
188.) 

The descent does not, as in England, go to the eldest son, 
but to the kindred in the course prescribed by the statute. 
In other words, to the heirs. 

The title by our law descends to the heirs. 

The action of ejectment is to try the title to real estate, 
and if the better title is shown to recover possession. 

What does title mean as applied to real estate? What 
is the definition? ‘The means whereby the owner of lands 
hath the just possession of his property.” (Coke’s Lit., 
345; 2 Blackstone Com., 345; 1 Ohio, 349.) 

Can the administrator be considered the owner of the 
realty in any proper sense? Has he the right “ to enjoy it 
and to do with it as he pleases?” 

The heir then, we submit, is the proper party to contest 
the title. 

But it is contended by the appellants, that the decisions 
already made by this court are conclusive of the questions 
under discussion, and to sustain his position cites: Gil- 
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christ vs. Filyau, 2 Fla., 94; Union Bank vs. Powell, 3 
Fla., 175 ; Scott vs. Lloyd, et ux., 16 Fla., 151. 

An examination of them, we think, will show that in none 
of them were the questions presented which this case pre- 
sents. 

In Gilchrist vs. Filyau, there wasno question as to the title, 
right of entry or possession, the subject of controversy 
being as to whether an action of debt could be sustained 
against the heir upon the bond of the ancestor, the court 
holding that such action did not lie, although the heir be 
expressly named. 

The reasoning pursued is that by the law of England, 
the obligee of a bond could sue the heir when he is ex- 
pressly named in the bond ; because as the lands descended 
to the eldest son, they were not assets in the hands of the 


administrator for the payment of debts. But our law has. 


changed all this. Lands in Florida descend to the male 
and female kindred in percenary, and after the personal as- 
sets are exhausted lands are assets in the hands of the ad- 
ministrator for the payment of debts. That by our statute 
of descents the fee is clearly in the heir, so that the inheri- 
tance may remain unbroken, yet it is so cast upon him sub- 
ject to the debts of the intestate, and I may add (says the 
Judge) “‘ the dower of the widow.” 

That on the failure of personal assets, the administrator, 
notwithstanding the title in the heir, may resort to the 
real estate for the payment of debts. That the statute 
points out the method which he is to pursue in subjecting 
the lands to sale, by application to the Probate or Circuit 
Court, for an order of sale, &c. The court then concludes 
that the statute has prescribed the method to be pursued 
in making the lands subject to the debts of the intestate, 
that method thus pointed out must be pursued, that as it 
is in derogation of the common law, it destroys the ancient 
remedy against the lien. The question of title, possession 
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or the right of possession, did not arise in the case, and was 
not alluded to. The question was, who should pay a debt? 
and the court decided the administrator should. 

The main question decided in case of the Union Bank 
vs. the heirs of Powell, was that the lands being assets in 
the hands of the administrator for the payment of debts, it 
is necessary to make the administrator a party in a pro- 
ceeding by scire facias, to subject the lands to the payment 
of a judgment against the intestate. The course of reason- 
ing is substantially the same as in the case of Gilchrist vs. 
Filyau. 

In neither of those cases is it intimated that the admin- 
tor has, by force of the statutes, the right of entry upon, 
or the possession of realestate. On the contrary, both cases 
announce the doctrine that upon the death of the ancestor, 

.the fee vests in the heir, but he takes it subject to the pay- 
ment of debts, which may be interpreted to mean that the 
heir takes the land absolutely in case there are no debts, 
or in case the personal assets are sufficient to satisfy them. 

As to the case in 16 Fla., Scott vs. Lloyd. The admin- 
istrator or executor may be the proper party in an action, 
from which, by statute, all questions of title are excluded, 
as in the action of unlawful detainer, but we doubt very 
much if our learned court will hold that the administrator 
is the proper party to a suit where the title must be estab- 
lished in the plaintiff, and the right of possession under 
the title so established, and the plaintiff must recover upon 
his exhibition of title in himself. Now it cannot be said 
that ‘the administrator has any title in the lands, for the 
statute which changed his relation to the land is in dero- 
gation of the common law and hence it is to be strictly 
construed, and as it does not pretend to give him any right 
of possession, it will not be inferred that such was its in- 
tention. 
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The power ot the administrator over the lands is: 

1. Conditional, in that it depends upon the contingency, 
which may or may not occur, that the personal assets are 
insufficient to satisfy the debts. If there are no debts or 
the personalty is sufficient to satisfy the debts, then he 
could have no power over the realty and the right of 
possession would be absolute in the heir or heirs, as the 
case might be. Surely in such case the administrator 
could not maintain ejectment. 

2. The power of the administrator over the land is lim- 
ited, and to be exercised “sub modo.” On the failure of the 
personal assets he can exercise this power, not as an owner, 
but as prescribed by the statute, that is to apply for the 
order of sale, advertise, sell, &c. By this method and by 
operation of the statute the title is transferred from the 
heir to the purchaser at the administrator’s sale, just as the 
title to a bankrupt estate is vested in the assignee by the 
register’s deed. It cannot be said that the statute vests any 
title in the administrator, for he can do no more than to 
exercise the express statutory power to sell the lands and 
the judicial proceedings which carry the sale into effect, 
including his own official action, and the order of the 
court simply operates to divest the heir of his title, and to 
confer it on the purchaser. The title does not go out of the 
heir unto the administrator, and from him to the purchaser. 
The title then is never in the administrator, and if he has 
no title, how can he maintain ejectment ? 

On the other hand, the title descends to the heir subject 
only to the payment of debts. The title must continue in 
the heir until it is divested by a sale for the payment of 
debts ; until this occurs, he can maintain ejectment, for 
until such sale it is always uncertain as to whether the 
lands will besoeold. At all events, until his title is thus di- 
vested he is in the condition of one holding a title and en- 
titled to enter, but who had previously encumbered the 
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lands by mortgage or otherwise. He maintains ejectment 
because he has the title, although a stranger may hold a 
lien on the lands to which they may be subjected. If then 
the title is always in the heir, and never in the adminis- 
trator, the former can maintain ejectment while the latter 
cannot. 

We submit then that there is nothing in our practice or 
statutes that alters the common law rule, and the decision 
in 16 Florida does not conclude the argument; if it 
does, we respectfully ask for its reconsideration. 

To maintain ejectment, the plaintiff must have title at 
the date of the demise laid in the declaration, and must 
show title in himself at the commencement of the suit, and 
moreover, ejectment cannot be maintained unless the plain- 
tiff has the legal estate. These propositions cannot be 
denied. 

An administrator cannot in any proper sense be said to 
have the title or the legal estate; and we say this bearing 
in mind what may be said as to the signification of the 
word * title ” as used in connection with the action of eject- 
ment, 

Possession may by length of time ripen into a title, but 
unless the estate is in debt the administrator neither has 
possession, nor the right of possession. 

There is nothing in the record in this case to show that 
the estate of Sanchez is in debt. The form used for the 
declaration is the one prescribed in the act of 1859, chap. 
999; and it is worthy of note that in this form are used 
the words, “ that whereas, the defendant is in possession of 
a certain tract or parcel of land to which the plaintiff 
claims title,’ showing that it was never presumed that an 
administrator could be plaintiff. 

If the court holds that an administragor can maintain 
ejectment, must he not in his declaration set up the facts 
which entitle him to the possession of the real estate ; such 
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as the indebtedness of the estate upon which his right is 


based ? 

If the administrator was not the proper party, clearly 
the heirs could not be made parties on motion. The 74th 
section of Blount’s Code is broad, very broad we admit, but 
not broad enough to authorize the making of new parties 


on motion. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of ejectment. The declaration is in the 
form prescribed by statute. To the declaration there was 


a demurrer. The demurrer was sustained. This action is - 


brought by administrators, and the first question presented 
by the record is, can an administrator maintain ejectment 
in this State? It must be admitted that at the common 
law, except as to lands held for a term of years by the in- 
testate, the general rule was that he could not maintain 
ejectment, and such, we think, from a rather extended 
examination, is the rule in most of the States of the 
Union. It is admitted, however, that it is a matter over 
which the legislative department of the government has 
plenary power, and the question here is one of statutory 
construction. 

Under our statute of descents, it is provided that “* when- 
ever any person having title to real estate of inheritance 
shall die intestate as to such estate, it shall descend in par- 
cenary to the male and female kindred.” This act was 
passed in 1829, and in 1833 another statute was passed 
which provided that “ real estate shall be considered assets 
in the hands of executors or administrators, and ‘after the 
personal assets are exhausted may be sold under an order 
or decree. * *. * * * Provided, that no sale of real 
estate shall be made to any greater extent than shall be 
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necessary to supply the deficiency of personal assets for the 
payment of the just and lawful debts of the deceased.” 
Under the same act it was provided that “ real estate in the 
hands of an executor or administrator may and shall be 
equally liable with personal property to an execution exist- 
ing upon any judgment against such administrator or ex- 
ecutor.” 

Under the statute now in force in this State, chapter 
1732, Laws, it is declared in general terms that “ real estate 
shall be considered assets in the hands of an executor or 
administrator.” 

The direct question whether an administrator can main- 
tain ejectment in this State has never been decided, but this 
court in construing the statute of 1833 (1 Fla., 94,) has held 
that “an action of debt cannot be sustained in this State 
against the heir upon the bond of the ancestor, although the 
heir be expressly named.” The reason given for this con- 
clusion was that at common law the land descended to the 
heir, and this action being allowed against the heir, no bene- 
fit could accrue to the obligee unless he had execution of 
the lands descended, and because in England lands were 
not assets in the hands of the administrator for the pay- 
ment of debts, while in Florida the heir was not entitled as 
against a creditor even to the rents and profits since the 
death of the intestate, and lands were assets in the hands of 
the administrator subject to be sold, after exhaustion of per- 
sonal assets, and liable with personal property to an execu- 
tion upon any judgment against the administrator. The 
rents and profits were held to be incident to the land, it 
being obvious in the view of the court that the law intended 
that the whole estate should be subject to the payment of 
debts, and that because lands were assets in the hands of 
the administrator so long as there were any subject to the 
debts, the plea of plene administravit could not be inter- 
posed. In the case referred to this court said: “ Lands 
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may be deemed assets swbh modo or conditional assets as con- 
tended for, but still they come within the purview of the 
term assets, which is defined property in the hands of the ex- 
ecutor or administrator that is sufficient to make him charge- 
able to a creditor, legatee or party in distribution, so far as such 
property extends.” The italics are by the present court. 

In a subsequent case, Union Bank vs. Heirs of Powell, 3 
Fla., 175, this court held that upon the death of the ances- 
tor the fee vests in the heir, but he takes it subject to the 
payment of debts. In the same case the court held that 
“ands being assets in this State in the hands of the admin- 
istrator, it was necessary, in a proceeding by scire facias 
against the heirs and terre-tenants, to make the administra- 
tor a party, and that it was questionable whether it was 
necessary to make the heirs and terre-tenants parties to a 
proceeding by sci. fa. to subject the lands. 

We have in this State a statute which provides that it 
the testator or intestate has entered into any written agree- 
ment or contract for the conveyance of real estate, the ad- 
ministrator is to execute such conveyance. 

Under section 2, chapter 1473, Laws, passed in 1866, we 
have a legislative interpretation of the then existing statutes 
as to the right of possession of the lands of an intestate. It 
provides that administrators, when in their judgment it is 
necessary and proper to hire labor for the cultivation of the 
lands of the estates represented by them, are authorized, 
with the sanction of the Judge of Probate, to hire and em- 
ploy such laborers and superintendents as shall be necessary 
for that purpose. Under section 1, chapter 3016, Laws, it 
is provided that the real estate belonging to an insolvent 
estate shall, after the suggestion of insolvency, vemain in 
the hands of the administrator until pro raéa distribution of 
the assets is ordered. 

Where the lands cannot be divided fairly among the 
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heirs, the administrator is given the power to have a sale 
and distribution of the proceeds. Sec. 6, ch. 1732, Laws. 

Upon his petition under certain circumstances lands be- 
longing to solvent estates may be sold in lieu of personal 
property. 

It is impossible to reconcile these decisions and statutes 
with the view that the heir is entitled to the possession of 
the rea] estate as against the administrator, during the set- 
tlement: of the. estate. It is true that the administrator 
has not the absolute property, nor can he be called a tenant 
for years or for life, with or without expectation of the fee. 
He has not the fee. He has, however, the right of entry, 
and the right to the possession and management of the real 
estate, in the manner contemplated by law. 

We think these statutes give to the administrator the 
right to take possession of the real estate of the deceased, 
while the estate is in process of settlement, and that the 
right of the heir is subordinate to this possession. Asa 
matter of course, the administrator has not an absolute 
preperty. He can institute proceedings as authorized, and 
under them the fee may be passed to a purchaser. We do 
not think there can be any. doubt that an administrator 
thus entitled to possession can maintain ejectment. (1 
Kelly, 541; 1 Blackf., 117; 7 Mich., 350; 16 Wis., 193; 
21 Ark., 62; 3 Eng., 48; 24 Ala., 129.) 

The Supreme Court of Arkansas, in the case of Meni- 
fees, administrators vs. Menifee et al., (3 Eng., 48,) says: 
“ The statute enacts that lands and tenements shall be assets 
in the hands of every executor or administrator for the 
payment of the debts of the testator or intestate. Now, 
while it is perfectly manifest that the law of descent and 
distribution casts the inheritance upon the heir, subject to 
the payment of debts and the widow’s dower, it is equally 
clear that the executor or administrator is the legal repre- 
sentative of the whole estate of the deceased, not taken by 











a 


SS —————EeEeEeEeEeE——e 








JANUARY TERM, 1880. 519 








Sanchez v. Hart—Opinion of Court. 








the widow as dower and for the support of herself and 
family, for the special purpose of collecting and preserving 
it and satisfying the personal obligations of his testator or 
intestate, all of which the law makes it his duty to per- 
form, if the estate is sufficient therefor, and to distribute 
the residue if any. And it cannot be doubted, that the 
whole of the real estate, exclusive of dower, is charged 
with the debts of the intestate; and therefore, in the ab- 
sence of other legal authority, we consider it clear, upon 
well established legal principles, that the principle would 
carry with it all incidental rights attached to it, of which 
character we deem the rents and profits ; and although the 
law does not in express terms declare that the administra- 
tor shall have the possession of lands, yet if the lands are, 
as the statute explicitly declares they shall be, uncondi- 
tionally and unqualifiedly assets in his hands for the pay- 
ment of debts, to make them entirely and completely an- 
swerable from the death of the intestate, the administrators 
must, of necessity, have their possession from the heir until 
debts are satisfied ; otherwise, the creditors would lose the 
intermediate rents and profits, which we cannot believe it 
was designed should go to the heir, while the estate out of 
which they spring is subject to the claims of creditors.” 

The act of 1870, chapter 1732, enacts in general lan- 
guage without any proviso that “ real estate shall be assets 
in the hands of an administrator.” The administrator, 
upon the strength of the intestate’s title, whose legal repre- 
sentative he is, has a right of entry and a right to present 
possession, if the estate that the intestate had is of such 
character as to be attended by these incidents. It is not 
essential in an action of ejectment that the plaintiff should 
have an absolute fee. (Ala. Rep., 351; 3Stewart and Por- 
ter, 197.) 

His right to recover, and the’ basis of his action, is the 
title of his intestate. His estate interest and power, how- 
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ever, after such recovery, are limited by the incidents and 
duties which the law attaches to him, and with which his 
possession is attended, and a court of law or of equity, as 
may be appropriate, will, in proper cases, exercise their ju- 
risdiction in order to the due preservation of every interest 
which an administrator in possession should respect and 
protect. 

Being entitled to the possession and to the control, he ig 
entitled through this remedy to enforce such right. 

The cases in 2 and 3 Fla. holding the administrator en- 
titled to the rents and profits after the death of the intes- 
tate, virtually settled this question. The Supreme Court 
of Alabama, in the case of Golding vs. Golding’s Adm’r, 
24 Ala., 129, uses this language: “ Being thus entitled to 
all the rents of the premises, the administrator must of ne- 
cessity be entitled to all the needful remedies to enforce 
his rights; for when the Legislature conferred the right to 
the rents accruing on the real estate of the intestate on 
him, it gave him, by implication, every other right or 
power necessary to render this right effectual. Among 
these are included the right to the possession of the lands, 
and the right of action to recover that possession if unlaw- 
fully withheld from him.” Our statutes do not restrict 
the right of the administrator to a sale for the purpose of 
paying debts. Lands are first declared assets in the hands 
of an administrator, and he is given every necessary power 
in connection with the real estate looking to possession and 
management. If there is a power of sale vested in an ex- 
ecutor under a will, and he fails to execute the power, an 
administrator cum testamento annexo has the right to have 
asale. If the court deems a sale of the real estate prefera- 
ble to a sale of the personal property, the right and power 
to institute the proceeding is in the administrator; and 
when the lands cannot be equitably divided amongst the 
heirs, a sale may be had and the funds distributed upon 
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proceedings instituted by the administrator; and finally, 
when the administrator, in his judgment, thinks it is neces- 
sary and proper to hire labor for the cultivation of the 
lands of the estate represented by him, he is authorized, 
with the sanction of the Judge of the County Court, so to 
do. The Legislature certainly contemplated in all this 
something more in an administrator than a simple statutory 
power to sell land after exhaustion ot personal assets. 

He has the right to the possession for defined purposes.. 
As was remarked by the Supreme Court of Michigan, in 
the case of Campan vs. Campan and others, 25 Mich., 127: 
“The right of an administrator under the statute to the 
possession of the real estate of his intestate, and the rents 
and profits thereof pending the settlement of the estate, is 
not an estate or right of property, nor is it an interest 
which the administrator can dispose of as such.” 

In this view the order of the court made in this case 
denying a motion to make the heir a party to the suit was 
correct, independent of any question of amendment under 
the statute. The administrator has the right to the pres- 
ent possession and control, and the heir is not a necessary 
party plaintiff here. , 

Something is said in the briefs as to the form of the 
declaration and the necessity for other averments than 
those required by statute. The form prescribed by the 
statute is sufficient in all actions of ejectment, and upon 
the filing of the plea of not guilty and issue thereon, the 
oase is ready for trial. No special pleas are admissible, un- 
tess it be a plea to the jurisdiction, a plea puis darrein con- 
tinuance, or something of that character. 

The judgment is reversed and the case remanded for 
further proceedings. 
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MatiLpa W ADE, ET AL., APPELLANTS, VS. MicHAkL J. Doytz, 
APPELLEE. 


1. In an action of ejectment, pleas under the statute of limitations 
simply denying the seizin or possession of the plaintiff, his grantor, 
ancestor, or predecessor, within seven years before the commence- 
ment of the action, or the accrual of the right of action, are bad. 
Upon proof of legal title, any possession not adverse is in subordi- 
nation to the legal title, and an adverse possession should be set up 
by the pleas. 

. The act of limitations of February 27, 1872, applied to all rights of 
action which had accrued in the past as well as to those which 
would accrue in the future. The case of Spencer vs. McBride, 14 
Fla., 403, approved. 

3. The saving clause in the statute of 1872 only extends to the persons 
to whom the title first accrues, and when the statute has once be- 
gun to run, it will continue to run without being impeded by any 
subsequent disability, such as infancy and coverture. 


aw 


4, Although ademurrer toa replication opens the pleadings and reaches 
back to the first error committed, yet it cannot be visited upon 
separate and distinct pleas on which issue has been taken. 


. A bad replication is a good answer to a bad plea. 


or 


6. Upon demurrer to replications to several pleas, if one of the pleas 
which reaches the merits of the suit is pronounced good, there should 
be final judgment for the defendant. The entry of a default fo: 
want of a‘replication to the plea, after sustaining a demurrer to the 
replication, is not correct practice. 

7. After demurrer to pleas, the court may in its discretion permit the 
pleas to be withdrawn. The order authorising the withdrawal is 
entered on the minutes, but the pleas should not be removed from 
the files. 

8. Under the plea of not guilty in ejectment, evidence to prove adverse 
possession is admissible and a special plea of the statute of limita- 
tions should not be allowed. Special demurrers being abolished in 
this State, such a plea when filed with the general issue should be 
struck out on motion or sua sponte by the court, as tending to em- 
barrass the trial. 


Appeal from the Circuit Court for Orange county. 
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The facts of the case are stated in the opinion of ‘the 
court. 


E. M. Thompson for Appellants. 
Fleming & Daniel and John W. Price for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This was an action of ejectment brought by the appel- 
lants against the appellee in the Circuit Court of the Sev- 
enth Judicial Circuit for Orange county. Plaintifts, Matilda 
Wade and others, filed their amended declaration on the 
26th of September, A. D. 1878, a summons under the orig- 
inal declaration being served on the 26th day of Septem- 
ber, A. D. 1878. 

To the declaration the defendant pleaded : 

1. The general issue, not guilty. 

2. “ That neither the plaintiffs, nor their ancestor, pre- 
decessor or grantor was seized or possessed of the premises 
in question within seven years before the commencement of 
this action.” 

3. “That neither the plaintiffs, nor their ancestor, pre- 
decessor or grantor was seized or possessed of the premises 
in question within seven years before the accruing of the 
right of action in respect to which such action is prose- 
cuted.” 

The plaintiffs took issue upon the first plea. 

To the second plea they replied “ that their ancestor and 
predecessor was seized and possessed of the premises de- 
scribed in the declaration within twenty years next before the 
commencement of this action, and that on the 27th day of 
February, A. D. 1872, no statute of limitations had barred 
the plaintiffs’ right of action; nor had any statute of limi- 
tations barred the plaintiffs’ right of action within sixty 
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days from the 27th day of February, A. D. 1872, and that 
their said action was commenced within seven years from 
the expiration of the said sixty days after the said 27th 
day of February, A. D. 1872, and this the plaintiffs are 
ready to verify.” 

To the third plea the plaintiffs replied “ that their ances- 
tor and predecessor was seized and possessed of the prem- 
‘ises within twenty years next before the accruing of the 
cause of action, in respect to which plaintiffs said action 
is applicable, and that on the 27th day of February, A. D. 
1872, no statute of limitations had barred the accruing of 
plaintiffs said right of action; nor had any statute of limi- 
tations barred the accruing of the plaintiffs said right of 
action within sixty days from the 27th day of February, 
A. D. 1872, and that plaintiffs said right of action did ae- 
erue within seven years from the expiration of the said 
sixty days from the said 27th day of February, A. D. 1872, 
and this the plaintiffs are ready to verify.” 

For further reply to said second and third pleas the plain- 
tiffs said “that their ancestor and predecessor, the said 
James Weeks, died in the year 1865; that the plaintiffs 
were then, and at the time of the decease of their said an- 
cestor and predecessor, minors, under the age of twenty-one 
years ; and that they, the plaintiffs, became of lawful age, 
and attained the age of twenty-one years, within seven 
years next before the commencement of this action, and 
this the plaintiffs are ready to verify.” 

There was a demurrer to the replication to the second 
plea, the grounds of demurrer being that the period of 
twenty years is not, and the period of seven years is, the 
time prescribed as the limitation to this action; that the 
plaintiffs are not relieved from the force and effect of the 
statutory bar, as pleaded by the defendant, because their 
right of action was not barred on the 27th day of Feb- 
ruary, 1872, or within sixty days thereafter; that there is 
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no law or rule of limitation of force in this State, which 
fixes or prescribes the date traversed in said replication, 
to-wit: the expiration of sixty days from the 27th day of 
February, A. D. 1872, as a period from which the statutory 
bar of seven years shall commence to run; that the repli- 
cation neither traversed nor confessed and avoided the plea. 

The plea here is framed in the language of the act of 
February 27, 1872. Chapter 1869, Laws. 

This is the statute of limitations now in force, and seven 
years is the limitation under this statute. So much of the 
replication, therefore, as sets up a limitation of twenty 
years is no reply to, the plea. Nor is it any reply to say 
that on the 27th day of February, A. D. 1872, no statute of 
limitations had barred the plaintiff’s right of action. The 
question here is, is the right of action barred now, and 
whether it was barred on the 27th day of February, A. D. 
1872, or not, is immaterial. Nor is it material whether any 
statute had barred the plaintiff’s right of action within sixty 
days from the 27th day of February, A. D. 1872. , 

The remaining part of this replication is an allegation 
that this action was commenced within seven years from 
the expiration of sixty days after the 27th day of February, 
A. D. 1872. No such limitation is prescribed by the act 
of 1872, 

We had occasion, in the case of Spencer vs. McBride, 14 
Fla., 403, to examine this statute and to construe the 19th 
section thereof. That section does not fix a limitation of 
seven years after the expiration of sixty days from the date 
of the passage of the act. The statute provides that no 
such action as this should be maintained unless it appear 
that the plaintiff, his ancestor, predecessor, or grantor was 
seized or possessed of the premises within seven years be- 
fore the commencement of the action. If, however, the 
limitation fixed by this statute, that is seven years, had ex- 
pired at the date of its passage, or would expire within 
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sixty days from its passage, then six menths from the 27th 
February, 1872, was the limitation fixed. That is to say, 
that in these two classes of cases the 27th of August, A. D, 
1872, was the date at which the remedy was barred. This 
action was brought long after the expiration of that period, 
and therefore the 19th section of this statute cannot and 
does not affect it, and the plea of seven years as pleaded is 
good. For that plea isa good plea in all cases except those 
embraced in the 19th section, and the antecedent pleadings 
and proceedings herein, which are reached by the demurrer, 
show that this action was instituted in the month of Sep- 
tember, A. D. 1878. ; 

What is here stated: disposes of the replication to the 
third plea, to which replication there was a demurrer. It 
is based upon the same erroneous construction of the 19th 
section of the act of 1872. The third plea here is framed 
under the third section of the act of 1872. Under this see- 
tion, except in cases of title derived from the State or the 
United States, the plaintiff, his ancestor, predecessor, or 
grantor must have been seized or possessed of the premises 
within seven years before the accruing of the right of action 
in respect to which the action is prosecuted, and the repli- 
cation neither confesses and avoids nor traverses the plea, 
and what is alleged is no reply to the plea. 

To the additional replication to the second and third 
pleas there wasa demurrer. The facts here set up by plain- 
tiffs are, that their ancestor and predecessor died in the 
year 1865; that they were, at the time of his death, minors 
under the age of twenty-one years, and that they attained 
the age of twenty-one years within seven years next before 
the commencement of this action. This is no reply. The 
saving clause in the statute of 1872, ch. 1869, sec. 9, Laws, 
only extends to the persons on whom the right first de- 
scends or accrues, and when the statute has once begun to 
run it will continue to run without being impeded by any 
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subsequent disability. The statute does not mean that the 
limitation shall not operate except from the time the right 
of action accrues to the person laboring under a disability, 
but to the time when the right first accrued to those under 
whom they derive their right. There is no material differ- 
ence between our statute and the English statute, the statute 
of New York, the statute of Wisconsin, and the statutes of 
other States in this repect. The courts of these States give 
the construction stated. Under any other construction the 
assertion of claims might be postponed for the period of the 
longest life, and possessions disturbed after sixty, eighty, or 
even an hundred years. 13 John., 513; 1 John., 165; 3 
Hill, 85; 39 Wis., 466; 94 U.S., 773. 

“The course of decisions in England and in this country 
has established the rule beyond doubt, that where the 
statute of limitations has commenced running, it runs over 
all subsequent disabilities.” 2 Green, (N. J.,) 294. 

What is said disposes of the matter of these replications. 
The question whether the pleas are good still remains, for 
if they are not good in law, the judgment upon the de- 
murrer should have been for the plaintiffs. A bad replica- 
tion is a good answer toa bad plea. (1 Blackf., 415; 2 
Green, Iowa, 184; 4 Munf., 104; 4 G. and J., 395; 32 
Ala., 506 ; 7 How., 706; 1 Barb., 137; 16 Serg. and Raw., 
51.) We think the special pleas bad. The statute of 1872, 
except as to the time of limitation, is similar to the statute 
of California. The Supreme Court of that State, in Sharp 
vs. Dangrey, 35 Cal., 605, held that a plea of this charac- 
ter simply denying seizin or possession was bad, and that 
it should also set up in proper manner that the defendant 
has been for the time stated in the adverse possession of 
the land. A mere squatter claiming no title, or any person 
in possession, in subordination to the legal title, whether 
he knows in whom it is vested or not, cannot acquire title 
simply because there has been no entry or actual possession 
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against him for seven years. Under section 4 of our stat- 
ute the person establishing a legal title has the right of pos- 
session and is presumed to be in possession, and unless the 
actual possession of the other party is adverse for the time 
of the limitation, it is in contemplation of law a possession, 
under and in subordination to the legal title. (39 N. Y., 
302; 4 Cranch, 367.) 

An entry into lands within seven years is not required, 
unless there be some adversary possession or title to be de- 
feated by such entry. Until there is an actual permanent 
possession by some claimant as contemplated by the statute, 
the party to whom the right or title to the land accrued, 
cannot prosecute the action. (Tyler on Eject., 807.) 

As to the second plea, it is also true that if the plaintiff 
establishes a legal title in himself, his ancestor, predecessor 
or grantor, within seven years before the act was commit- 
ted in respect to which the action is prosecuted, that any 
other possession than an adverse possession is deemed to be 
in subordination to that title. For this reason the plea 
should set up an adverse possession for the period named. 
The plea is also wanting in certainty. There are no facts 
alleged by which the date of the accruing of the right of 
action can be ascertained or put in issue. 

For the reasons stated we think the pleas bad, and the 
result is that the judgment of the court upon defendant’s 
demurrer to the plaintiffs’ replications to the second and 
third pleas was, in our opinion, error. There should have 
been judgment for the plaintiffs upon the demurrer as to 
these pleas, and if the pleas had not been amended the plea 
of the general issue would have remained to be disposed 
of. Although a demurrer opens the pleadings and reaches 
back to the first error committed, yet it cannot be visited 
upon separate and distinct pleas on which issue has been 
previously taken. 

Next in the record appears a demurrer to defendant’s 
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fourth and fifth pleas. There are no such pleas in the 
record as presented to this court. It appears by a recital 
in another portion of the record that these pleas, by leave 
of the court, were withdrawn, and we presume they were 
taken from the files of the court. This is not correct prac- 
tice. After a pleading of a party has been replied to-by 
his adversary he may abandon it, but the record should re- 
main as it is. We do not see here, however, where any in- 
jury has resulted to appellant, (3 Scam., 15,) and it is cer- 
tainly no ground for the reversal of a judgment if it be 
otherwise right. The defendant had a right to abandon 
these pleas. 

In another portion of the record we find an additional 
replication to the defendant’s second and third pleas. This 
replication consists more of statements of legal proposi- 
tions, which would have been raised by a demurrer to these 
pleas, than of facts set up in reply to those stated by de- 
fendant in the pleas. The only fact properly alleged in it 
is that the ancestor of plaintiffs died before the adoption 
“of the act of limitations of February 27,1872.” To this 
replication there was a demurrer, and the demurrer was 
sustained. This is no reply, but as before stated, a bad 
replication is a good answer to a bad plea, ahd the judg- 
ment upon the demurrer should have been for plaintiffs. 

From the record it appears that after the announcement 
of the court sustaining the demurrer to these replications, 
no entry of judgment for defendant upon these demurrers 
was made, but that the court directed an entry of a default 
for want of a replication to the second, and third pleas. 
Admitting the correctness of the court’s ruling upon the 
demurrer, (which we have said we think was error,) still 
this entry of a default was wrong. The plaintiffs had not 
been in default in filing a replication to these pleas. They 
had filed their replications, defendant had demurred to 
them, and the court had sustained the demurrer. The 
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plaintiffs did not ask to amend, and the proper entry to 
have been made on the minutes of the court was a final] 
judgment for the defendant upon these demurrers. The 
pleas went to the whole action, and unreplied to, were an 
answer to it. (14 Wall., 457; 10 Pet., 257.) 

We will examine the case further. 

After the court permitted the defendant to withdraw his 
fourth and fifth pleas, and after the entry of the default as 
stated, the plaintiffs refused to proceed further. A jury 
was impaneled without theirconsent, they offered no evidence, 
but refused so to do, and the court instructed the jury that 
the plaintiffs, having offered no evidence, the defendant 
was entitled to a verdict, and there was verdict and judg- 
ment for the defendant, followed by a motion for a new 
trial. 

We will notice the motion fora new trial first. This 
motion is in this language: “ The plaintiffs, by their attor- 
neys, move that the verdict tm this cause be set aside, and 
that judgment thereon be arrested.” The words, “ and that 
judgment thereon be arrested,” are improperly here.’ A 
judgment is never arrested as a result of setting aside ¢ 
verdict ; a new trial is granted ; nor are these terms applica- 
ble to a simple stay of proceedings in connection with a 
motion for new trial if that is what is desired. Arresting 
a judgment and staying proceedings, as here used, are dis- 
tinct and different things. A stay of proceedings, so far 
as authorized by law, (Thomp. Dig., 351,) may be awarded 
until the motion for new trial is acted upon. An arrest of 
judgment is indgpendent of the motion for new trial, and 
if made should be made subsequent to such motion. 

We have already stated that a judgment for the defen- 
dant upon the demurrer here should have been final, but 
even if such was not the case and it was necessary that 
some other issue should have been disposed of, or made, 
still the proceedings were erroneous. 
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Even though a trial of such an issue was proper, yet as 
against the wish of the plaintiffs, the defendant cannot 
prosecute plaintiffs’ suit. If the plaintiffs saw proper to 
abandon their cause in this stage of the proceedings, the de- 
fendant’s remedy wasa motion for judgment for want of prose- 
eution. While the plaintiff cannot be compelled to sub- 
mit to a non-suit, (Rule 51, Cireuit Court Rules,) yet if he 
voluntarily declines to prosecute his suit and refuses so to 
do, the court can and should dispose of it in the manner 
stated. 

From what has been said, it is apparent that the judg- 
ment in this case must be reversed and set aside, that the 
verdict must be set aside and the case remanded for further 
proceedings. No objection having been made to the special 
pleas in this case, we have examined them as we find them 
upon the record. 

Under the plea of not guilty evidence to prove adverse 
possession is admissible, though the statute of limitations is 
not pleaded. 94U.S.,775. Special pleas of this character 
were not admissible at common law, and the statute does 
not make them so. As remarked by the Supreme Court of 
Pennsylvania, in Zeigler vs. Fisher, 3 Penn., State, 367, 
when treating of a like statute to ours: ‘ The act declares 
that the plea in ejectment shall be ‘ not guilty,’ thereby re- 
ducing the issue to one simple plea adapted to the trial of 
the merits with more facility and certainty.” 

As at common law, so under the statute, there may be 
special pleas to the jurisdiction or pleas puis darrein contin- 
uance, but the pleas here filed are not admissible. 20 Ind., 
174. See, also, Tyler on Ejectment, 777 to 792, 464, 465, 
467. 

That a special plea amounts to the general issue is an ob- 


jection to the manner of the pleading, the matter contained 


in it. It may be in substance a good plea and yet subject 
to attack on this ground. Where special demarrers are al- 





























SUPREME COURT. 








fanford v. Cloud—Syllabus. 











lowed, such a demurrer is the proper method of attacking 
such a plea. 6S. and M., 88; 20 IIl., 148; 2 N. H., 454. 

Special demurrers are abolished in this State, (sec. 15, ch. 
1096, Laws,) but the court has power to strike out a plea 
of this character, (sec. 16, same chapter, Laws,) tending as 
it does, when filed with the plea of the general issue, to em- 
barrass the trial. 3 Blackf., 256. 

Judgment reversed, verdict set aside, and case remanded 
with directions to strike out all the proceedings after the 
plea of not guilty, and issue thereon, and for further proceed- 
ings contormable to law and not inconsistent with this 
opinion. 














Henry S. Sanrorp, APPELLANT, vs. Aaron CLoup, Ap- 
PELLEE. 


1. That a case is pending ina court of concurrent jurisdiction involving 
the same matters and seeking the same relief is not ground for 
continuance of a cause on motion of defendant where there are mo- 
tions pending to strike out pleas which may and should be deter- 
mined by the court, and where several continuances had before 
that time been granted at the instance of the party seeking such 
continuance. An affidavit for a continuance upon the ground of 
absence of a material witness must state explicitly and clearly the 
facts expected to be proved by the witness. 


“oo 


. The Circuit Courts have both common law and equity powers, but 
in exercising the different jurisdictions they act as distinct and in- 
dependent tribunals. 

3. The plea of ** not guilty ** is not applicable toan *‘ action fordamages’”’ 
for breach of covenants, and the defendants should be permitted to 
withdraw it at all times, if he so desires. 

4. Toa plea setting up a want of title in the vendor at the time he en- 

, tered into a contract of sale, it is a good replication that all the 

matters and things therein set up asa defence were before that 
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time determined in favor of the plaintiff by a decree in a suit be- 
tween the same parties, and the decree finds specifically that there 
was no bad faith, and there was a full and indisputable title in the 
vendor. 

5. That damages were not awarded, and that a decree cannot be en- 
forced, is not a reply to a plea of res judicata. 


» 


6. It is not necessary that the vendor should have a complete, unin- 
cumbered title at the time he contracts. It will be sufficient if he 
will make a good title at the time he agreed to convey. The gen- 
eral allegation in a plea that vendor has not a good title is not suffi- 
cient. Vendee must state.facts showing exactly where the defi- 
ciency is. It is the provinee of the court to determine what consti- 
tutes a good title, and to present the question, the facts urged in 
denial of its existence must be stated by the pleader. . 


7. Amending a pleading after it has been pronounced bad on demurrer 
is a waiver of the demurrer. 


8. The general rule is, that notwithstanding the particular pleading 
demurred to may be defective, the court will examine all the plead- 
ings in the cause, and render judgment against the party chargea- 
ble with the earliest substantial fault in pleading. 

9. Covenants that upon the faithful performance by vendee of the cov- 
enants and agreements to be by him performed, and upon the pay- 
ment of the several sums of money mentioned, and the interest 
thereon at the times and in the manner and at the place mentioned 
to the vendor, that thereupon the vendor will well and faithfully ex- 
ecute and deliver a good and suflicient deed, and thereby convey a 
good fee simple title, are dependent covenants. After the expira- 
tion of the time for the payment of the last instalment and the per- 
formance of the last act, the vendee, to have his action for an en- 
tire breach, must execute and tender a conveyance in conformity 
to his contract, and the declaration in the suit must aver such 
tender. An averment of readiness and willingness to convey is not 
sufficient. 

10. Where pleas plainly and clearly inconsistent with each other are 
filed, the court should require the party to elect his defense, and 
upon his election should strike out the inconsistent plea. The con- 
stitution requires all pleas to be sworn to. The court»may prop- 
erly exercise its general power of control over the pleadings under 
the law to prevent inconsistent pleas. Tothe extent that this view 
is in conflict with the provisions of the act of November 23, 1828. 
regulating judicial proceedings, such act is repealed. * 

11. In an action by vendee against vendor, upon an executory contract 
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for the sale of land, the general rule is that the measure of dam- 
ages is the purchase money and interest and expense of investigat- 
ing title. This rule, however, does not apply where there is want 
of good faith in the vendor shown by his voluntarily conveying the 
land to another or by any other act inconsistent with the utmost 
good faith. In such cases, or in cases where vendor had no title, 
although he acted in good faith, he is liable for the value of the 
land at the time of the breach, with interest from that date. 


Appeal from the Cireuit Court for Orange county. 

The appellee sued the appellant in the Cireuit Court in 
an action of covenant, and recovered a judgment for $8,400 
from which the appeal is taken. The other facts are stated 
.in the opinion of the court. 


E. RK. Fost rs J. W. Price, Fk ming ay Daniel for Appel- 
lant. 


St. Clair Abrams & Summerlin tor Appellee. 


Mr. Justice Westcotr delivered the opinion of the 
‘Ourt. 


The first error assigned % this case is the refusal of the 
‘ourt to grant the motion for a continuance heard on the 
29th July, A. D. 1879. 

The exercise of discretion involved in the determination 
of this motion, when the action of the court is properly 
presented by exception in the record, is under the statutes 
of this State subject to review in this court. The uniform 
‘ourse of action by this court in reviewing the exercise of 
such a discretion is to require a very clear, plain case of er- 
ror to sanction the control of the Circuit Court in its action 
in this respect. 9 Fla., 490; 12 Fla., 562. An appellate 
tribunal should never, except in a plain case, control dis- 
cretion of this character in matters of practice, as it has not 
the opportunity of knowing many things which should, to 
some extent, contro] in its exercise, and which the court, 
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before which the case is tried, knows necessarily. 12 Fla., 
571; 12 Grat., 576. In the State of Georgia, where the 
statute made such action of the court of original jurisdic- 
tion the subject of review, the uniform practice of the Su- 
preme Court was not to sustain a writ of error on account 
of refusal to grant a continuance, unless in a most plain and 
palpable instance of the arbitrary and oppressive exercise of 
the discretion necessarily vested by law. 1 Kelly, 215. In 
view of this rule, which we think is eminently proper, what 
is the case presented by this record? It is an “ action for 
damages ” by vendor in a contract for sale of lands against 
vendee in possession under such contract, the cause of dam- 
age being alleged breach of covenants. For the purpose of 
disposing of this assignment of error, as well as for consid- 
ering the other errors assigned, it is essential to show the 
exact state of the pleadings in the case. 

The summons was issued December 20, 1876, and the de- 
claration filed February 5, 1877. 

After demurrer to first declaration by agreement an 
amended declaration was filed on the 9th day of April, A. 
D. 1877. 

This declaration narrates that plaintiff and defendant en- 

tered into a written covenant, under seal, in the words and 
figures following: , 
LAND CONTRACT. 
“This contract, made this twenty-eighth day of January, 
_ inthe year of our Lord one thousand eight hundred and 
seventy-one, between Aaron Cloud, of Orange county, State 
of Florida, party of the first part, and Henry 8S. Sanford, 
party of the second part, witnesseth as follows: 

“ First. The said party of the first part, in consideration 
of the sum of twenty-five hundred dollars, to be paid to the 
said party of the first part, and of the covenants to be per- 
formed by the said party of the second part, as hereinafter 
expressed, hereby agrees to sell to the said party of the 








536 SUPREME COURT. 





Sanford v. Cloud—Opinion of Court. 





5 





second part all that certain tract of land situated in the 
county of Orange, in the State of Florida, known and des- 
ignated as lots three and two, in section twenty-five, town- 
ship 19, south, range 30 east, known as the Potter Place, 
and situated on lake Monroe, being about one hundred and 
fifty-two acres. Reserving, however, to him, the said Aaron 
Cloud, ten acres of land to be selected by him, being mostly 
cleared land on said premises, with right of way thereto, 
with the privileges and appurtenances thereunto belonging, 

“ Second. The said party of the second part, in considera- 
tion of the covenants herein contained in behalf of the said 
! party of the first part, agrees to purchase of the said party 
of the first part the above-described lands, and to pay for 
the same to the said party of the first part, or his legal 
representatives, the sum of twenty-five hundred dollars and 
cents, lawful money of the United States, in manner 
following—that is to say, two hundred dollars in cash, the 
receipt of which is hereby acknowledged, five hundred dol- 
lars in a note bearing eight per cent. interest from the first 
of February, proximo, at one year’s date, one thousand dol- 
lars in a note bearing eight per cent. interest from the first 
of February, proximo, at two years’ date, and a deed of the 
southeast quarter of northwest quarter of section 36, town- 
ship 19, south, range 30 east, being about forty acres, and 
taken as the equivalent of eight hundred dollars, both prin- 
cipal and interest to paid at Mellonville; and, also, that he 
will, so long as any part of the principal and interest of the 
said consideration money remains unpaid, well and faith- 
fully, in due season, in each and every year, pay or cause to 
‘be paid all taxes and assessments, ordinary and extraordi- 
nary, that may, for any purpose whatever, be levied or as- 
sessed on said premises, or on this contract, and that he will 
not commit, nor suffer any other person to commit, any 
waste or damage to the said lands or the appurtenances, 
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except for fire-wood or otherwise, for his own use, or while 
clearing off the land for cultivation in the ordinary manner. 

“ Third. The said party of the first part further covenants 
and agrees with the said party of the second part, that upon 
the faithful performance by the said party of the second 
part of the covenants and agreements by him to be per- 
formed, and upon the payments of the several sums of 
money above mentioned, and the interest thereon, at the 
times, and in the manner, and at the place above mentioned 
to the said party of the first part, that thereupon the said 
party of the first part will well and faithfully execute and 
deliver a good and sufficient deed or deeds, and thereby 
convey to the said party of the second part, his heirs and 
assigns, a good and unincumbered title in fee simple to the 
above-described premises, with their appurtenances. 

“ Fourth. It is further mutually covénanted and agreed, 
by and between the parties hereto, that the said party of 
the second part may immediately enter on said land, and 
remain there and cultivate the same as long as he shall ful- 
fil and perform all the agreements hereinbefore mentioned 
on his part to be fulfilled and performed, and no longer; 
and that if he shall at any time hereafter violate or neglect 
to fulfil any of said agreements, he shall forfeit all right or 
claim under this contract, and be liable to the said party of 
the first part for damages, and shall also be liable to be re- 
moved from the said land in the manner as is provided by 
law for the removal of a tenant that holds over after the 
time specified in his lease. . 

“ And it shall be lawful for the said party of the first part, 
at any time after the violation or non-fulfilment of any of 
the said agreements on the part of the said party of the 
second part, to sell and convey the said land, or any part 
thereof, to any other person whomsoever, and the said party 
of the first part shall not be liable in any way, nor to any 
person to refund any part of the money which he may have 
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received on this contract, nor for any damages on account 
of such sale. And it is hereby expressly understood and 
declared that time is and shall be deemed and taken as of 
the very essence of this contract, and that unless the same 
shall in all respects be complied with by the said party of 
the second part, at the respective times and in the manner 
above limited and declared, that the said party of the second 
part shall lose and be debarred from all rights, remedies, or 
actions, either in law or equity, upon or under this con- 
tract. ' 

“ Fifth. This contract is hereby declared to be binding on 
the respective representatives of the parties hereto. 

“In witness whereof the parties to these presents have 
hereunto set their hands and seals the day and year first 
above written. 

(Signed) “H. 8S. Sanprorp, [L. s.] 

(Signed) “ AARON CLOUD. [L. s.J° 

“Sealed and delivered in presence of 

¢ E. G. Eastman, 
“Wittram W. Wooprurr.” 

Plaintiff alleged a total failure of defendant to comply 
with his covenants in said contract, with the exception of 
the payment of two hundred dollars, that he has failed 
and refused to execute the notes provided for in the con- 
tract, or to pay the money for which they were to have been 
given as well as the interest on the amount for which the 
notes were to have been given, that he has neglected and 
refused to excute a good and sufficient title in fee simple 
for the tract of land as stipulated in said contract, that by 
virtue of said contract he took possession of the land which 
he contracted to purchase, and did cut or cause to be cut 
from said land a considerable quantity of milling timber to 
the great damage of the land and in violationof hiscovenants 
and agreements, that defendant though repeatedly urged so 
todoby plaintiff, hasneglected and refused to perform hiscov- 
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enants, and that plaintiff has always been ready and will- 
ing to perform his covenants in the manner set forth in the 
contract as soon as the defendant pertormed his covenants 
as set forth in the contract, and that by reason of such 
breach plaintiff has been injured and damaged in the sum 
of ten thousand dollars. 

To this amended declaration a demurrer was filed on the 
7th of May, A. D. 1877, which was overruled on the 30th 
day of May, A. D. 1877. 

On the 31st of May, no pleas being filed, there was a con- 
tinuance on motion of defendant. On the 2nd of July, A. 
D. 1877, defendant filed five pleas. The first was a plea of 
not guilty, concluding to the country. The remaining four 
were pleas on equitable grounds. The third, fourth and 
fifth pleas were subsequently (and after the motion for con- 
tinuance was denied) stricken out, leaving the second plea’ 
on equitable grounds. 

On the 25th September, 1877, plaintiff took issue upon 
the defendant’s plea of not guilty, and filed notice of motion 
to strike out the five special pleas to be heard on the first 
Monday in September, 1877. Before this motion is heard 
and on the 22nd November, 1877, the cause was again con- 
tinued. The record does not disclose upon whose motion 
this order was made. On the 29th of May, 1878, “ on mo- 
tion of defendant’s attorney,” another continuance is had. On 
the 26th day of November, A. D., 1878, the plaintiff en- 
tered upon the motion docket a notice of motion to be 
heard next morning to strike out the equitable pleas filed. 
After argument of a motion to strike out these pleas, the 
court entered an order to the following effect: “The mat- 
ters in litigation in this cause being involved in a chancery - 
suit, which has this day been argued for the first time, it 
is ordered that this cause be continued until the next term 


of the court. 
“ Wittiam ArcHER Cocke, Judge.” 
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To this order the plaintiff excepted and the ground of ex- 
ception as stated in the record is as follows: 

“ The court having declined to hear the above motion 
antil after the determination of the chancery suit of H. §, 
Sanford vs. Aaron Cloud, plaintiff’s counsel excepts to the 
action of the court. 

“WILLIAM ARCHER CockE, Judge.” 

On the 28th day of August, A. D. 1879, the motion for 
a continuance, the ruling upon which is here assigned for 
error, was made. As the foundation for that motion, an 
affidavit of defendant’s agent to the effect following was 
filed: That he is the general agent of Henry 8. Sanford 
for the transaction of Mr. Sanford’s business in the State of 
Florida; that the defendant, Henry 8. Sanford, came from 
Belgium, in Europe, to New York city, on his way to 

‘Orange county to attend the Spring term of this court, to 
be held on the 3d Monday in May, A. D. 1879; that the 
defendant, Henry 8. Sanford, is now in Europe, and cannot 
be in attendance upon the present term of this court ; that 
his presence and testimony is absolutely necessary in the 
trial of this cause; that he, the affiant, telegraphed to Mr. 
Sanford that the court had adjourned till the 3d Monday 
in July, 1879; that subsequently he received a telegram 
from Mr. Sanford inquiring whether his presence would be 
necessary at the court to be held in July, 1879; that he re- 
plied that it was; that he then received a letter from Mr. 
Sanford stating that imperative business that he could not 
defer demanded his presence in Belgium or Europe. That 
he is informed and believes that the condition of Mr. San- 
ford’s family imperatively required his presence in Europe. 
That the subject matter of this suit of Aaron Cloud against 
Henry 8. Sanford has been and now is in chancery in a suit 
between the same parties and the same subject matter be- 
fore the Judge of the Seventh Judicial Circuit of the State of 
Florida, and that said snit will probably result in disposing 
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of and adjudicating the whole subject matter of said suit. 
That a decree for the specific performance of the contract,, 
for the breach of which this suit of Aaron Cloud vs. Henry 
§. Sanford was brought, was made in said chancery suit, and 
payment of the said consideration in said contract ordered, 
with interest thereon; and the decree further ordered that 
the said Henry S. Sanford make a deed to Aaron Cloud to 
forty acres of land described in the decree ; that the defend- 
ant in this action appealed from the decree of this honora- 
ble court, and your affiant is informed and believes that 
said appeal was perfected and argued before the June term 
of the Supreme Court of the State of Florida. Your affiant 
is further informed and believes that the Supreme Court 
adjourned sine die, without rendering any decision in the 
ease of Henry 8. Sanford vs. Aaron Cloud. [For this 
decision vide infra, this volume.—ReEportTErR.| Your affiant 
farther states that the result of the decision of the Supreme 
Court in the appeal before them is essential to a proper de- 
termination of this suit of Aaron Cloud and may determine 
it, and material in determining the damages in the common 
law suit; that the defendant, Henry 8. Sanford, cannot 
go to trial without the decree or order of the Supreme 
Court and the presence of Henry 8. Sanford, that his evi- 
dence may be used; that this is not made for the purpose 
of delay, but in order that the ends of justice may be ob- 
tained. 

After argument the motion was overruled and the action 
of the court was excepted to. 

The causes assigned in this affidavit are two: absence of 
a material witness, that witness being the defendant, and 
the pendency of a suit between the same parties involving 
the same subject matter in a court of equity. 

We will] discuss the sufficiency of the last cause first. 

The pendency of a suit in another court, whether it in- 
volves the same questions or not, is not a ground for a con- 
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tinuance of a cause. If it is a cause for the continuance of 
one it is for the other, and the consequence would be that 
you would never have a trial in either court. In this case 
every opportunity for pleading had been afforded the de- 
fendant, and he had avoided filing any plea setting up the 
matter alleged in this affidavit. This is no more a ground 
for a continuance than an affidavit to payment, or to any 
other fact which would constitute good ground for plea to 
the merits. It is true that the Judge, after argument of 
the motion to strike out certain pleas, in the consideration of 
which the matter of a stay of proceedings did not necessa- 
rily or properly enter, had before this motion for continu- 
ance declined to hear that motion until “ after the determi- 
nation of the chancery suit of H. 8. Sanford vs. Aaron 
Cloud,” but in the absence of any thing upon the record 
showing the pendency of that suit, or of anything setting 
up the matter in proper form of pleading, it was error for 
the court to award such stay of proceedings, and we pre- 
sume, from this last ruling upon the motion for a continu- 
ance, that the court subsequently took the correct view of 
the matter and denied the motion. The effect of this ac- 
tion was to put the party to his proper plea if he had any, 
and it was exactly what the court should have done in the 
matter. The rule is, unquestionably, that when two courts 
have concurrent jurisdiction over the same subject matter, 
the court in which the suit is first commenced is entitled to 
retain it, (1 Mar. Chy., 354; 9 Wheat., 532; 14 Fla., 301,) 
but the prior pendency of such suit should be made the 
subject of defence to the action, and not for a simple post- 
ponement of its trial. The affidavit here does not state 
that the chancery suit was first pending. Again, it was 
apparent that the pleadings were in such condition that 
further action was necessary before the issues could be made 
up. There was a motion to strike out certain pleas, which 
ought to have been determined at once. Consequent upon 





eR RIM IE 











ee 





wen NDC. ee 








JANUARY TERM, 1880. 5438 





Sanford v. Cloud—Opinion of Court. 


the ruling of the court in this matter, it might well have 
presumed, as was the case, that defendant would ask to 
amend his pleading by adding new and additional pleas. 

But it may be said that the Judge of the Circuit Court 
and the Chancellor are the same persons, and it is proper 
for him to act upon his knowledge as Chancellor in the 
court of common law. This is not the rule. 5 Blackford, 
443. In case of an appeal from a common law judgment 
rendered in a case where a continuance was denied, how 
could the party have here the benefit of the Chancellor’s 
personal knowledge of the pendency of proceedings between 
the same parties, and in reference to the same subject mat- 
ter in a Court of Chancery, unless brought to our attention 
by proper plea, or in some other recognized method in the 
common law case ? 

In addition to this it must be remarked that defendant 
had already had repeated continuances, and it was time that 
something should be done. 

As to the other ground tor continuance, it is defective in 
several particulars. The preeminent defect in it is a failure 
to state explicitly and clearly the fucts expected to be proved 
by the witness. 9 Fla., 490. As to this error our conclu- 
sion is, therefore, that there is no such plain and palpable 
improper exercise of discretion here as to warrant us in set- 
ting aside this judgment. On the contrary, the ruling was 
right. 

On the next day after the motion for continuance was 
denied, the defendant asked leave to withdraw the plea of 
not guilty, upon which issue had been joined. The court 
refused to grant the motion, giving defendant leave, how- 
ever, to file additional pleas. This action is assigned for 
error. ; 

We are unable to see what the plea of not guilty has to 
do with an action of covenant of this character. The gen- 
eral issue in covenant is non est factum, and all other de- 
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fences are to be specially pleaded. Rule 67. While a de- 
murrer would perhaps have been good to such a plea, (4 
How., U. S., 143.) still, if the plaintiff does not demur, the 
defendant should be permitted to withdraw it as being in- 
formal and not according to the rules of pleading. 1 Hen. 
& Mun., 153. 

This brings us to the consideration of the rulings of the 
court upon the pleadings, so far as such consideration is 
asked by appellants. 

The first pleas filed were the plea of not guilty and four 
equitable pleas. All of the equitable pleas except the first 
were struck out on motion of the plaintiff, and there was 
issue upon the plea of not guilty. By leave ot the court 
eleven additional pleas were subsequently filed. There was 
a demurrer to the Ist, 2d, 3d, 4th, 5th, 6th, 7th, and 10th 
pleas. This demurrer was sustained except as to the 10th 
plea. As to this plea, there was no action of the court upon 
the demurrer to it, nothing is said of it either in the assign- 
ment of errors or in the brief of counsel for appellant, and 
for this reason it is not considered. The 8th and 9th addi- 
tional pleas were stricken out on motion. There was a re- 
plication to plea number 2 of original pleas. To this repli- 
cation there was a demurrer. The demurrer was overruled, 
the defendant declining to plead, and resting on his de- 
murrer. 

To the 11th additional plea plaintiff tiled a replication, 
to which defendant demurred. The demurrer was over- 
ruled, the defendant declining to plead and resting on his 
demurrer. 

The demurrer to the 7th plea was sustained, with leave 


to detendant to amend, which he did. To this amended ° 


plea there was another demurrer, which was sustained. De- 
fendant having amended his plea after demurrer, the first 
demurrer was waived, and for this reason the ruling of the 
court thereon is not presented for consideration here. The 
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ruling of the court upon the second demurrer to the seventh 
plea as amended is presented for our consideration. The 
plaintiff urges here a review of the action of the court only 
as to the first equitable plea, (number 2 of original pleas,) 
the 9th and 11th of the additional pleas, and the 7th of the 
additional pleas. 

Number 2 of original pleas is as follows: For a plea on 
equitable grounds defendant says, that the said plaintiff 
obtained the agreement entered into by and between the 
said plaintiff and defendant on the 28th day of January, A. 
D. 1871, by misrepresentation and fraud in this, that the 
said plaintiff represented to the said defendant that he owned 
and possessed the said land named and described insaid agree- 
ment in fee simple, and had an indefeasible title in and to 
said land at the time of the making thereof, while in truth 
and in fact he had no title in or to said land, or any interest 
therein, for the reason whereof the said plaintiff obtained 
said agreement by misrepresentation and fraud, by which 
said agreement became, was and is void from the time of 
the execution thereof. The replication to this plea was, 
that the said plea in all of the matters and things therein 
contained, in manner and form as the same are therein set 
forth, were heretofore, to-wit.,on the 11th day of February, 
A. D. 1879, by a decree rendered in favor of said plaintiff, 
Aaron Cloud, against the said defendant, H. 8. Sanford, 
wherein it is decreed “ that no bad faith-existed at the time 
of said contract,” and it appearing to the court that Cloud 
had a full and indisputable title, &c., said decree above re- 
ferred to was rendered by the honorable William Archer 
Cocke, Judge of the Cireuit Court for the Seventh Judicial 


‘Circuit in and for Orange county, sitting in Chancery, fully 


and finally determining and adjudicating all the matters and 
things set up in said plea. To this replication defendant 
demurred alleging as grounds of demurrer that, if the de- 
eree referred to in said replication fully and finally deter- 
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mined and adjudicated all the matters and things set up in 
said plea, it is a full, sufficient, and complete defence to this 
action, and that the replication is otherwise bad in sub- 
stance. Considering the matter strictly with reference to 
the sufficiency of this replication as an answer to the plea, 
we cannot perceive the error here. Defendant pleads that 
at the time the contract was made plaintiff did not have 
a good title to the land as to which the agreement was 
made, and that plaintiff represented to him that he did have 
such title. If this be a good plea, then certainly a reply 
that the matter of his title to this land has been adjudicated 
in a case between himself and plaintiff, and that it was 
finally decreed therein that the plaintiff had a good title, 


and that there was no bad faith on his part at the time of 


entering into this contract, isa good replication to this plea. 
We do not determine whether this is or is not proper sub- 
ject matter for an equitable plea. Our view is, that if sueh 
be the case, then a replication that the equity set up has 
been determined against the plea by « court of equity, in a 
case between the same parties and involving the precise 
question, is a good reply. 

The eleventh additional plea was as follows: For a fur- 
ther plea defendant says, that the plaintiff heretofore, to- 
wit: on the 11th day of February, A. D. 1879, and since 
the last continuance of this cause, obtained from his Honor, 
William Archer Cocke, Judge, a final decree in a suit then 
pending in said court before said Judge, sitting as a chan- 
cellor, between the parties in this action and wpon said con- 
tract, by which decree said Judge has fully, finally, and 
completely adjudicated and determined all matters in issue 
between the parties to this action arising out of or incident 
to this contract, and that said final decree is in full force 
and unsatisfied. 

Plaintiff’s replication to this plea “ denies that the decree 
obtained on the 11th day of February, A. D. 1879, from 
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his Honor, William Archer Cocke, sitting as a chancellor, 
between the parties to this action, and upon said contract, 
has fully, finally, and completely adjudicated and determined 
all matters in issue between the parties to this action, arising 
out of or incident to this contract, because he says that said 
decree does not award him the damages he has sustained, and 
is entitled to recover by reason of the defendant’s breaches of 
his contract, and because the said decree is inoperative and of 
no benefit to this plaintiff, inasmuch as the said Henry 8. San- 
ford, the defendant, after the making of said contract, and be- 
fore the issuing of said decree, voluntarily and by his own 
deliberate act and bad faith placed it out of his power to com- 
ply with the termsof said decree by conveying to third persons 
the forty acres of land described in the contract to be con- 
veyed to this plaintiff, thus leaving this plaintiff with no 
other remedy than by an action for damages.” 

Defendant demurs to this replication. One of the grounds 
of demurrer was that said replication does not allege any 
specific matter of damages arising out of or incident to said 
contract, which has not been settled by the decree in the 
chancery suit. 

This is a plea of res adjudieata, and is properly pleaded in 
bar instead of in abatement. 23 Ala.,163. After the best 
attention to the question which we can give, our conclusion 
is that the judgment of the court overruling defendant’s 
demurrer to plaintiff's replication to this plea was erroneous. 
The plea is one of res adjudicata. It sets up a final decree 
in a cause between the same parties upon the same contract, 
finally adjudicating all matters in issue between the parties 
to this action arising out of or incident to this contract. 
The replication does not deny the existence of such decree, 
but simply affirms that the decree does not award him the 
damages he has sustained, and that it cannot be performed 
by defendant. If the matter of the damages recoverable 
was the subject of that controversy, and such is the allega- 
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tion of the plea, then the failure of a court to award them 
is as much an adjudication of the question as a decree award- 
ing them would be, unless the failure resulted from a want 
of jurisdiction. That perhaps might make a difference, 
but there is no such allegation. Nor can the plaintiff here 
allege that a decree is erroneous, or of such character that 
the defendant cannot perform it. That was a matter for 
the consideration of the court granting the decree. As be- 
tween the parties, according to these pleadings, it is a final 
adjudication of the rights springing out of this contract, 
and in this suit cannot be collaterally assailed by either of 
the persons who were parties to it. “ Res judicata facit 
ex albo nigrum, ex nigro albuin, ex curvo rectum, ex recto cur- 
vum.” If anything has happened affecting this decree since 
it was rendered, and the plaintiff makes a case by amend- 
ment, as a matter of course the court, upon the remanding 
of this cause, should permit it to be made the subject of 
proper pleading. 

The seventh pleaas amended was as tollows: “ That the 
plaintiff obtained the contract entered into on the 28th day 
of January, A. D. 1871, by and between the said plaintiff 
and defendant, by misrepresentation, deception and fraud in 
this, that the said plaintiff represented to the defendant 
at and before the signing, sealing, and delivery of the said 
contract, that he; the plaintiff, had a good and unincum- 
bered title in fee simple in and to the said tract of land de- 
scribed and designated in said contract as lots 3 and 2, in 
section 25, township 19, south, range 30 east, while in truth 
and in fact the plaintiff at the time aforesaid had not, and 
well knew that he had not, a good and unincumbered title 
in and to said tract of land, or any part thereof, which was 
not known to the defendant, by reason whereof the defend- 
_ ant was then and there deceived and induced by the plain- 
tiff by fraud and deception to execute said contract, and 
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said contract then and there became and is absolutely null 
and void.” 

To this plea there was a demurrer, the grounds of which 
were, that it does not specifically and fully set up the facts 
constituting the alleged fraud, and that it does not set up a 
defence to the action. 

This is not a good plea. The contract of plaintiff was, 
that upon the performance of the covenants by defendant, he 
would execute and deliver a good and sufficient deed, and 
thereby convey a good and unincumbered title in fee simple. 
This is his covenant, and if he is able to comply according 
to this covenant that is sufficient. Mr. Chief Justice 
Sharkey, speaking for the high court of errors and appeals 
of Mississippi, (1 How., 346,) of a plea in substance like 
this says: “ It does not, in point of fact, amount necessarily 
to fraud that Newman had not at the time of sale ‘a good, 
indefeasible, and unincumbered title.’ It is not pretended 
that it was a part of the contract that titles should pass on 
the day of sale, and it was therefore immaterial whether 
Newman had at that time an unincumbered title or not. 
If he was prepared to make such a title as he contracted 


for at the time he undertook to convey, it is all that the de- 


fendant had a right to require. Numerous authorities 
might be cited to show that it is not necessary that the 
vendor should have a complete, unincumbered title at the 
time he contracts; if he is able to convey at the time he 
has designed to do so it is sufficient. (9 John., 126.) In 
addition to this, the bare, naked allegation of a want of 
title, even when it is a good plea, is not sufficient.” The 
facts must be fully stated. (23 Ark., 147; 10 Mo.. 266.) 

What is here said disposes of the ninth plea. 

We have thus disposed of the questions arising upon the 
pleadings, as called to our attention (that is, in view of the 
sufficiency of the declaration,) by defendant’s counsel. We 
think, however, that there is afatal defect in the pleadings 











550 SUPREME COURT. 








Sanford v. Clond—Opinion of Court. 








as they stand, no cause of action being, in our judgment, 
set up in the declaration. Upon defendant’s demurrers to 
the pleadings of the plaintiff, as well as upon plaintiff’s 
demurrers to defendant’s pleas, the sufficiency of the amend- 
ed declaration was involved, and hence the judgment should 
have been for defendant in either case. 10 Fla., 110. 

If the covenants in this case are dependent, then the 
averment in the declaration that the “ plaintiff has always 
been ready and willing to pertorm his part of the contract, 
at the time and in the manner set forth in said contract, as 
soon as the defendant performed his covenants, as set forth 
in the contract,” is not sufficient. In such case he must 
aver a tender of the deed. (20 John., 135; 2 John., 209; 
10 John., 266; 1 Pet., 465.) In the case of Parker vs. Par- 
mele, 20 John., 135, which was a case of dependent cove- 
nants, the court says: ‘The question arises whether the 
plaintiff, the vendor, can maintain this action without an 
actual tender or offer to convey. The averment in the dec- 
laration is only that he was ready and willing to convey.” 
The court held this insufficient, and that the declaration 
was defective in not averring a tender. Is this a case of de- 
pendent covenants? This contract was executed the 8th 
of January, A. D. 1871, vendee going into possession, and 
agreeing to pay $200 cash; to givea note for 3500, payable 
February 1, 1872; a note for $1,000, payable February 1, 
1873, and a deed of forty acres of land. The contract does 
not state when the deed was to be executed, but the reasona- 
ble construction is that it was to be executed when the last 
payment was made. The contract then provides that upon 
the faithful performance by the said party of the second 
part of the covenants and agreements to be by him per- 
formed, and upon the payments of the several sums of money 
above mentioned, and the interest thereon at the times, and 
in the manner, and at the place mentioned to the said party 
of the first part: that therenpon the said party of the first 
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part will well and faithfully execute and deliver a good 
and sufficient deed, and thereby convey a good fee simple 
title. The breach here assigned is a total breach—is a 
breach of all covenants upon the part of the vendee. In 
such case the rule is that the plaintiff is bound to declare 
as though the action had been brought for the last install- 
ment of money payable, and for failure to perform the last 
act agreed to be done, and that rule is that he must aver a 
tender of a deed when the last payment or the last act to 
be performed was to be concurrent with the execution of 
the deed by him, and that, in our opinion, is this case. The 
contract is that upon the performance of the covenants by 
the vendee, thereupon the vendor shall execute the deed, 
&e. As remarked by Fort, J., in Grant vs. Johnson, 1 Sel- 
den, 255, “* so many decisions have been made on the vexed 
question of what are and what are not dependent cove- 
nants, and so many of them are irreconcilable (see 10 John., 
213,) that they rather perplex than aid the judgment in 
determining a given case. One rule is universal, and that 
is that the intent ot the parties is to control.” The ques- 
tion here is whether vendee and vendoryin this contract 
expected that the vendee should depend upon his remedy 
by action to have this contract enforced after a performance 
by him of his covenants, or whether they did not expect 
that upon vendee’s complying with his agreement vendor 
would then and there at once give hima good title. In other 
words, were these not to be practically concurrent acts? This 
is, we think, clearly the effect of the language, and such is 
also the result of an application of the principles announced 
in like cases by the courts. In Johnson vs. Wygant, 11 
Wend., 48, “the defendant” (as stated by Mr. Justice 
Sutherland) “‘ covenanted to pay the plaintiff for the land,” 
in three equal annual payments; “‘and upon the payment 
thereof, (the covenant proceeds,) I am to receive a good war- 
rantee deed of said land.’ The payment of the money of 
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the last installment, and the giving of the deed, were to be 
concurrent acts. It is well settled that covenants like these 
are dependent, and that neither party can recover against 
the other without averring a tender of performance on his 
part.” See also 20 John., 130; Ib., 27; 1 Sugden on 
Vend., 297. 

Covenants are always considered dependent unless the 
contrary intention appears. The correct rule upon the sub- 
ject is, we think, announced by the Supreme Court of the 
United States in the Bank of Columbus vs. Hagner, 1 Pe- 
ters, 464. That court there says: “In contracts of this de- 
scription, the undertakings of the respective parties are 
always considered dependent, unless a contrary intention 
clearly appears. A different construction would, in many 
eases, lead to the greatest injustice, and a purchaser might 
have payment of the consideration money enforced upon 
him, and yet be disabled from procuring the property for 
which he paid it. Although many nice distinctions are to 
be found in the books upon the question whether the coy- 
enants or promises of the respective parties to the contract 
are to be considgred independent or dependent: yet it is 
evident the inclination of courts has strongly favored the 
latter construction, as being obviously the most just. The 
seller ought not to be compelled to part with his property 
without receiving the consideration, nor the purchaser to 
part with his money without an equivalent in return; 
hence, in such cases, if either a vendor or a vendee wish to 
compel the other to fulfil his contract, he must make his 
part of the agreement precedent, and cannot proceed against 
the other without an actual performance of the agreement 
on his part, or a tender and refusal. And an averment to 
that effect is always made in the declaration upon contracts 
containing dependent undertakings, and that averment 
must be supported by proof.” The language in this case is, 
that upon vendee doing certain acts, thereupon vendor will 
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make a deed, &c. The acts were to concur and were de- 
pendent. Neither of the parties here, after a full perform- 
ance by himself, expected or agreed to rely upon his remedy 
against the other. 

The defendant in this case has filed pleas plainly incon- 
sistent with each other, pleading no consideration and a 
failure of consideration. The Constitution, sec. 12, Art. VI, 
requires that all pleas shall be sworn to. We are satisfied 
that one of the purposes of the convention in ordaining this 
clause was to prevent just such practice as has been resorted 
to in this case, and wherever it plainly appears that a de- 
fendant has sworn to inconsistent pleas, the court may and 
should require the defendent to elect his defense, and upon 
such election should strike out the other inconsistent plea. 
The court may properly exercise its general power of con- 
trol over the pleadings to this end. To the extent that the 
statute authorizing inconsistent defenses is in conflict with 
these views it is repealed. 

In the event of amendment of the declaration after de- 
murrer is sustained, as well as issues upon those pleadings 
pronounced good in this cause as pleas or replications, a 
new trial will have to be had. In this view it is not deemed 
proper for us to examine the testimony in this cause. : 

As the matter is involved in this case, and as it will be 
necessary to have it passed upon by the jury in the event a 
case is made by amendment, we deem it proper to state the 
rule of damages applicable to actions by vendee against 
vendor for breach of covenant to convey land. 

In general he is entitled to purchase money and interest, 
but this rule does not apply where there is want ot good faith 
of the vendor, shown by his voluntarily conveying the land 
to another, or by any other act inconsistent with the utmost 
good faith. In such case, or in cases where vendor had no 
title, although he acted in good faith, he is liable for the 
value of the land at the time of the breach, with interest on 
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such value from that time. In cases where vendor is not 
subject to pay damages on account of the loss of the bar. 
gain, vendee may recover, in addition to the price, expenses 
of a certain character, such as expenses for investigating 
the title. 1 Bing. N. C., 492; Measure of Damages, by 
Sedgwick, sec. 184. 

A party who, having no title to land, undertakes to con- 
vey, or having no authority to sell makes a contract of sale, 
or having made such a contract, and having the power to 
perform it, wilfully neglects or refuses to perform it, is not 
regarded as entitled to the presumption that he acts in good 
faith, and is put on the same ground as to his legal liability 
with one who is guilty of actual fraud, (Measure of* Dam- 
ages, by Sedgwick, section 185, note,) and that liability is 
for value at the time of breach, and interest thereon. 

To sum up on the pleadings presented for our considera- 
tion by appellant, we do not think that plea number two, 
original, was a good plea, but a bad plea is a sufficient an- 
swer to a bad declaration; hence the judgment upon de- 
murrer to replication to second original plea should have 
been for defendant, with leave to parties to amend. The 
eleventh plea was a good plea even with the declaration 
amended by setting up a tender and profert, and the repli- 
cation to it was insufficient, hence there should have been a 
judgment for defendant, with leave to amend by filing new 
replication or otherwise. The seventh plea as amended 
was not a good plea, but a bad plea is an answer to a bad 
declaration ; hence plaintiff’s demurrer to this plea should 
have been overruled, with leave to amend. 

The judgment in this case will be that the judgment is 
reversed, that the verdict is set aside, that the order over- 
ruling defendant’s demurrer to plaintiff’s replication to 
second original plea is reversed and set aside, that the or- 
der overruling defendant’s demurrer to plaintiff’s replica- 
tion to eleventh plea is reversed and set aside, that the order 














JANUARY TERM, 1880. 555 








Sedgwick v. Dawkins—Opinion of Court. 








sustaining plaintiff’s demurrer to amend seventh plea is 
reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion, and conformable to law. 


* 











Witu1aM Sepe@wick, PLAINTIFF AND APPELLANT, vs. De- 
Witt ©. Dawkins, DEFENDANT AND RESPONDENT. 


Every paper considered by the Circuit Court in its action, whether it 
was properly considered or not, should be in the return to this 
court. A certiorari will be awarded to bring up evidence alleged to 
have been considered upon a motion in arrest of judgment. 


Appeal from the Circuit Court for Duval county. 

This is a Code case. The respondent suggested diminu- 
tion, and moved for a certiorari to the Circuit Court to send 
up certain papers not appearing in the record on file in the 
Supreme Court. The appellant opposed the motion on the 
ground that the papers desired were improperly considered 
by the Circuit Court. 


C. P. Cooper for motion. 
H. Bisbee, Jr., contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Upon preliminary motions based upon affidavit and sug- 
gestion, it is not usual or generally proper for the court to 
enter into any discussion of questions, which the return dis- 
closes are there to be discussed and decided upon the hear- 
ing. This is purely and essentially a preliminary motion 


of this character. The respondent here alleges under oath 
36R : 
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that the papers sought to be added to the return now on 
file were, at the time of trial, and still remain on file in the- 
Circuit Court. He also alleges that these papers were to a 
great extent the basis of the action of the Circuit Court in 
reaching the coticlusion it did, and the return here shows 
that they were considered. Admitting, for the purpose of 
disposing of this motion, that the papers here sought to be 
brought up are such that could not, according to the rules 
which should have governed the action of the court, have 
been considered in its action, still, if it is apparent that such 
papers were considered, then it is evident that we must have 
them in the record in order to a full and fair review of the 
action of the Circuit Court. 

The error here assigned is the consideration of matters of 
evidence upon a motion in arrest of judgment, and in the 
determination of this question it is proper that such evi- 
dence should be in the return made to this court. 

The certiorari is awarded returnable on Friday morning 
next. 


Wiiiiam Sepewick, PLAINTIFF AND APPELLANT, vs. De- 
Witt C. Dawkins, DEFENDANT AND RESPONDENT. 


An appeal will be dismissed at any time during the term, if it is discov- 
ered in a case at law that there is no final judgment in the record. 


Appeal from the Circuit Court for Duval county. 

This is a Code case. There was a motion by defendant in 
arrest of judgment. The entry on the motion docket grant- 
ing the motion and appealed from is in the following words, 
“ Motion granted, plaintiff excepts and gives notice in open 
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court of intention to appeal, Wm. Archer Cocke, Judge,” 
and is dated. 


The facts of the case are stated in the opinion of the 
court. 


DeWitt C. Dawkins, in pro per. 
Tue Cuier Justice delivered the opinion of the court. 


After thg rendition of judgment of reversal in this cause, 
and during the same term of the court, the appellee moved 
for a rehearing upon the ground, among others, that there 
was no final judgment. Upon examination it was found 
that the counsel for appellee had entered a motion to dis- 
miss the appeal, which had been by him withdrawn, and 
subsequently submitted the cause upon the merits on briefs 
filed, in which briefs no notice was taken of the fact that 
judgment had not been entered in due form. Upon a sub- 
sequent examination of the record it was discovered that no 
judgment in proper form was embodied in the record, where- 
upon the judgment of this court was vacated, and the ap- 
peal was dismissed. 


An order was entered denying the petition for rehearing 
and dismissing the appeal. 








Henry 8. SANFORD, APPELLANT, vs. AARON CLOUD, ApP- 
PELLEE. 


i. A party in possession of land, seeking to set aside a contract of pur- 
chase of such land which he has made with another person, asa 
cloud upon his title otherwise acquired, must clearly establish his 
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own title before he can have such relief. Equitable relief of this 
character is granted only in cases of clear title in the plaintiff. 

2. Under the statute of limitations, in force in this State from 1850 to 
December 13, 1861, seven years’ possession by a defendant, and 
those under whom he holds, adverse to plaintiff, and those under 
whom he holds, no legal disability operating to suspend the statute 
being shown, vests a good possessory title in the defendant as 
against the plaintiff and his grantors. 

3. A claim under a patent issued by the United States at a time when 
there was no title in the United States, is a sufficient claim of title. 
In such cases, it is not necessary that there should be a rightful 
title or a good conveyance, nor is it necessary under “the statute of 
limitations of 1848, that title should be claimed under a written 
contract. 

4. Fraud cannot be inferred from evidence consistent with simple 
error or mistake of fact in representations made by one party to 
another. 

5. A party having the right to enter into possession of land, and agree- A 
ing to so enter in a contract of purchase based upon an acknowl- 
edgement of title in another, and obtaining possession so far as 
this party is concerned under such agreement, is estopped from re- 
ferring his possession to rights acquired under a conveyance by a 
third party tohim. A party thus entitled to possession, or thus in 
possession, acquiring an outstanding title, holds it in trust and not 
for his own benefit. 

6. Upon a bill by a vendee in possession under an agreement to pur- 
chase seeking to set aside such contract of sale as a cloud upon his 
title otherwise acquired, the defendant vendor cannot have a de- 
cree for specific performance of the contract without cross bill. 





-~ 


. Upon a bill seeking cancellation of an agreement of sale upon the ’ 
ground of fraud, where the whole structure of the case is based 
upon a repudiation of the contract, and the prayer of the bill is of 
this character, it not being proper to make any decree looking to 
the enforcement of the rights existing under the contract, this 
court should not declare such rights, but should direct the bill to 
be dismissed. 


Appeal from the Circuit Court for Orange county. 


The facts of the case are stated in the opinion of the 
court. 
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E. K. Foster, J. W. Price, Fleming ¢ Daniel for Appel- 
lant. 


The case may be so presented that all the points of ap- 
peal may be included in the discussions without reference 
to each in their order. 

Did the court have the right to decree specific per- 
formance upon a prayer for the same in the answer, or 
should it have refused to do so unless it were asked for in 
a cross bill after time allowed to file the same? 

We hold that he could not decree specific performance 
upon prayer for the same in answer, and in support we 
quote: “* When a bill is filed to set aside an agreement or 
conveyance, the conveyance cannot be established without a 
cross bill filed by the defendant.” If specific performance 
could not be decreed under the pleadings, then the contract 
. should have been rescinded, if the allegations of the bill 
were sustained by the evidence. We claim they were sus- 
tained. 

The first question to be determined is, did Cloud have 
such a title as would have permitted him to give the deed 
he bound himself to give by the contract ? 

We think he did not. He sets up in his answer that he 
held through Constant Potter, and exhibits a deed from 
Constant Potter to himself. (Record, page 86, “ exhibit A.”) 
That deed describes the land as being the same conveyed to 
Potter by the United States, by patent dated June 28,1850. 
This deed of Potter is without the relinquishment of dower 
by Potter’s wife. The next exhibit by Cloud is exhibit B. 
3 Daniel’s Chan. Plead. and Practice, 3 Am. Ed., top page, 
1650; 11 Wheaton, 446 ; 2 Madd. Chan., 329; 2 Atk., 133; 
1 Ball & Beatty, 217; 2 Cox, 78. 

As to the necessity of a cross bill for affirmative relief, 
beg leave to refer to the case of Wooten vs. Bellinger & 
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Davis, recently decided by this court, and the authorities 
there cited. 

This is the general rule. Mr. Tyler, in note 1, page 179, 
of Mitford & Tyler, Plead. and Prac. in Equity, refers to an 
exceptional instance. This note is as follows: “ There is 
an instance, however, in which this court will, it seems, 
contrary to the old practice, give the benefit of a cross bill 
to a defendant upon his answer, namely : when the original 
bill is for specific performance, and he proves an agreement 
different from that insisted upon by the plaintiff, and sub- 
mits to perform the same, for, in such case, if the court de- 
cide in favor of that stated by the defendant, it will decree 
the same to be executed.” Fife vs. Clayton, 13 Ves., 546; 
15 Ves., 525; page 88 of the Record. This is a patent of 
the United States to Constant Potter under the armed occu- 
pation act. 

The foregoing is the entire title of Cloud as it appeared 
of record at the time of the contract. 

The deed of Potter was without relinguishment of dower, 
and the United States patent was cancelled, as appears by 
exhibit B, page of record 172. 

In the contract time was taken and deemed as the very 
essence of the contract, yet Cloud does not obtain relin- 
quishment of dower until over one year after the perform- 
ance on Sanford’s part became due. 

The patent being cancelled, the title fell to the ground, 
unless Cloud and his grantor could claim through Finne- 
gan. Cloud procured a quit claim deed from Finnegan 
about one year after he had entered into the contract with 
Sanford. Did Finnegan have the title at that time? He, 
Finnegan, had previously conveyed by warrantee deed to 
Sanford the grant which included the land described by 
the numbers in the contract. In such deed were excepted 
lands conveyed to the heirs of Constant Potter, but those 
lands were not described at all by numbers, metes, and 
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bounds, or any other description sufficiently definite to le- 
gally distinguish them. He subsequently quit claimed to 
‘Sanford, prior to the deed to Cloud, all right of himself in 
the lands contained within the Levy grant except what had 
been previously conveyed, no further description to the land 
‘being given. 

We urge that the exceptions in the deed being so indefi- 
nite, the whole land conveyed, which included the excep- 
‘tions, became the grantee’s, carrying the exceptions with 
them. Mooney vs. Cooledge, 30 Ark., 640. 

If the appellants are correct in that position, then the 
title had passed from Finnegan to Sanford, and could not 
be conveyed to Cloud. 

Evidence taken to show that for a series of years Finne- 
gan had in all mortgages which he gave to parties excepted 
the land of Potter’s, but we contend that no description was 
‘ever made that carried anything definite. 

An effort was made to establish the “ Potter Place,” as it 
was called, but we think the court erred in allowing parol 
testimony in that point of description, and that which was 
allowed was not sufficient to enable the chancellor to find 
what land was Constant Potter’s, and therefore Cloud’s. We 
therefore urge that the chancellor erred in deciding from 
the evidence that Cloud had, at the time of the making of 
the eontract, the equitable and legal title to the land de- 
scribed in the contract, and claim that the evidence goes to 
show that the legal and equitable title was not in Cloud. 

We think that the court erred also in admitting the 
power-of-attorney made by Potter to Finnegan; that under 
the laws of the United States governing the settlements 
under the armed occupation act, no such instrument could 
be made prior to the issuing of the patent. 

The 12th point of appeal is that the court erred in order- 
ing that Henry 8. Sanford ‘‘ do make a deed to Aaron Cloud 
to a certain piece and parcel of land, described in said con- 
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tract as the southeast quarter of the northwest quarter of 
section 86, township 19 south, of range 30 east, being about 
forty acres, which was taken in the equivalent of eight 
hundred.” 

No allegation of mistake in the numbers appears in the 
complainant’s bill, but the respondent puts in evidence that 
Mr. Sanford had, after the signing of the contract, sold or 
transferred the same to other parties. Mr. Sanford’s testi- 
mony shows that he considered it an error in numbers. 
The complainant shows by parol testimony that the land 
sold was contracted for by other parties to the contract 
with Cloud, and the complainant also shows that Cloud 
himself told Humphreys that it wasa mistake. But, as 
before stated, no allegation of mistake is made, but the evi- 
dence was sufficient to satisfy the chancellor that specific 
performance, as to that deed, was out of the power of the 
complainant, and if he attempted to decree the equities, he 
should have ascertained the value, &c., sufficiently for him 
to have properly decreed. 

The 16th ground of appeal is that the court erred in not 
granting an injunction to stay the proceedings at law as 
prayed by said bill. 

If the chancellor attempted to decree specific perform- 
ance, he should have restrained the proceedings at law at 
least until satisfied that it was out of his power to settle 
the whole matter in equity. 

It is also insisted by the appellants that the chancellor, if 
he had the power to decree specific performance, should at 
the same time have allowed something to the complainant 
for his damage, and that interest should not have been run 
against the complainant prior to the time that the respond- 
ent, Cloud, was able to give good title. 

That it was some three years before he removed the in- 
cumbrance of dower, and until the bringing of the com- 
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plainant’s bill he was not in condition to make a good and 
sufficient deed. 

It may be argued that, if the court could not decree spe- 
cific performance except under a cross bill, that the bill 
should be dismissed, and the parties left to their rights 
under the law. 

We think not. We believe that the chancery side of the 
court should determine and settle the relations of the par- 
ties. 

Fry on Specific Performance and Contracts, section 778, 
note 1. 


St. Clair Abrams & Summerlin and Boling Baker for Ap- 
pellee. 


The complainant was not entitled to a rescision, because 
he had not sought to cancel the contract within a reasona- 
ble time. According to his own showing he discovered 
the alleged “ misrepresentation, covin and fraud,” within 
four months after the execution of the contract, and yet he 
did not move to rescind for nearly six years after, and during 
this period he remained in possession of the land, and never 
even offered to return it to Cloud. * * * He must 
therefore be regarded as having assented to the contract in 
spite of the alleged discovery. Barefield vs. Price, 40 Cal. ; 
Morgan vs. N. O. R. R. Co., 2 Wood, 244; Sadler et al., 
vs. Robinson, 2 Stew., Ala., 5283; Desbrow vs. Jones, 
(How.) Mich., 104; Agros vs. Mitchell, 11 Miss., Smead 
and M., 683. 

He who seeks equity must do equity. The record shows 
that Sanford had not put himself in a position to seek eq- 
uity before bringing the bill. He does not show an offer 
on his part to perform the contract ; he does not offer to 
return the possession of the land to Cloud. He does not 
show such performance on his part, or tender, as to put 
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him in a position to demand title. (Mitchell vs. Sherwood, 
11 Freeman, Ch., Miss., 120. See also Estep vs. Estep, 23 
' Ind., 114; Miller vs. Farson, 17 Wis., 624; Elwood vs. 
Lanier, 27 Md., and others,) where it is laid down that a 
vendee cannot retain the land and defend for want of title. 

He was not entitled to rescision unless evicted by titles 
paramount. He was in undisputed possession of the land 
under a contract, and had been tendered a deed if he would 
comply with the conditions precedent. He was not entitled 
to any equitable relief on account of outstanding adverse 
title. He could only rescind if evicted or if danger existed 
of his eviction. Anderson vs. Lincoln, 6 Miss., (5 How..) 
284; Davis vs. Jelks,13 La. Ann., 432; Love vs. Watkins, 
40 Cal., 692. In the absence of fraud or eviction the ven- 
dee of real estate, in possession, * * * is entitled to no 
equitable relief on account of outstanding encumbrances or 
adverse title. Eliott vs. Thompson, 4 Humph., (Tenn.,) 99. 

If ever there had been an outstanding legal title he 
would not have been entitled to rescind. It is a well set- 
tled general rule that when a purchaser has been put in pos- 
session, he cannot afterwards acquire a title and set it up 
in opposition to the vendor. * * All he can claim is 
the money paid out. Henderson vs. Cowen, 18 Miss., (S. & 
M.,) 486; Ward vs. Perry, 1 Barb., N. Y., 114; Kenley 
vs. Crane, 34 Pa. St., 146. 

The record shows that even if the legal title vested in 
Finnegan, the equitable title vested inCloud through Potter, 
and that Sanford knew of this equitable title. When, 
therefore, he purchased from Finnegan it could only have 
been as trustee for Cloud. 

Furthermore, by purchasing the outstanding legal title, 
Sanford, by his own acts, had precluded Cloud from comply- 
ing with his part of the contract, hence he had no right to re- 
scind for a cause which he had himself produced. Chitty 
on Contracts, 738. 
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If Cloud had brought suit for the purchase money he 
could not have defeated him by pleading the vendor’s want 
of title. (Fowler vs. Smith, 2 Cal., 39,) or by purchasing 
the outstanding title. (Ash vs. Halden, 36 Me., 163.) 

Sanford is estopped to question Cloud’s title to the land. 
It is a well settled principle that a person coming into 
possession under an executory contract of purchase, is es- 
topped from setting up an outstanding older title against 
his vendor. Hambleton vs. Taylor, Litt., Ky., Select Cases, 
444; Chiles vs. James, 4 Dana, Ky., 479; Washburn on 
Real Property, 3rd Edition, Vol. 3, page 85, and cases 
cited; 12 Barb, N. Y., 352; Riley vs. Milborn, 4 J. J. 
Mar., (Ky.,) 395. 

The records, despite Sanford’s claim, establish the fact 
that Sanford entered into possession by virtue of a contract. 
He could not have entered by virtue of his deed from Fin- 
negan, because at the time of the execution of the deed, 
and for at least nineteen years previous, the land had 
been held adversely to Finnegan. (Magruder, et al., vs. 
Perpall, 13 Fla., 602.) If he did not enter into possession 
by virture of his contract, then his entry was unlawful and 
he cannot obtain the aid of a court of equity in retaining 
that which he took possession of unlawfully. 

Sanford was estopped from questioning Cloud’s title be- 
cause he claims title under Finnegan and Potter, and Fin- 
negan’s deed to Sanford recognized Potter’s title in the 
land. Sanford is therefore estopped from denying title in 
Potter and those holding under him, which is recognized 
in the very deed under which he claims. Hart vs. John- 
son, 6 Ohio, 87. 

The rule has been repeatedly affirmed that one claiming 
title under a party who is estopped to deny the title of 
another, is bound by the estoppel to deny the title of 
another is bound by that estoppel. Phelps vs. Blunt, 2 
Dev., N. C. L.,177; Washburn on Real Property, Vol. 3, 
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94; Scott vs. Douglass, 7 Ohio, 227; Casen vs. Jackson, 4 
Pet. 85 ; Douglass vs. Scott, 5 Ohio, 194, &e. 

“ Fraud is never presumed but must always be proved.” 
(Wilson and Clelan vs. Scott, 5 Fla., 305 ; White vs. Walk- 
er, 4 Fla., 478, Smith and wife vs. Hines, 10 Fla., 258.) 
Not even a presumption of fraud can be derived from any 
part of the records of the case. Nor was there any mis- 
representation, or if there was any misrepresentation it was 
simply that of opinion as to the validity of the title, based 
upon facts frankly stated to Sanford. Story Equity Juris- 
prudence, 191, and other authorities quoted. 

The misrepresentation, if there was any, must have actu- 
ally misled Sanford. Walker vs. Hughes, 59 IIl., 375; 
Gentry vs. Shutter, 44 Md., 237. 

Sanford could not have been misled by Cloud’s misrepre- 
sentation. Cloud had told him truthfully from whom he 
had derived his title. His opinion as to the titles being 
good should not have misled Sanford. His duty was to 
have instituted inquiries, all sources of information being 
opentohim. (Story Equity Jurisprudence, sec. 200.) When 
each party has equal means of ascertaining the facts, equity 
will not relieve. Perry on Trusts, 200. 

There was not any misrepresentation whatever at the 
time of the executing the contract, and at the time of be- 
ginning of suit Cloud had not only the possession but the 
right of possession, and the right of property in the land 
was vested in him. (Washburn, vols. 3 and 4; Walker Am. 
Law.) That a deed has been executed by Finnegan to Pot- 
ter, in 1856, the records and Finnegan’s testimony clearly 
establish. In all of Finnegan’s other deeds the facts of a 
sale and conveyance to Potter is recited. Finnegan was 
estopped from denying the execution of the deed. He never 
has denied the execution. He held title by conveyance 
from Potter, who held from Finnegan, (Douglass vs. Scott, 
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5 Oh.,) and Finnegan admits the conveyance in all his deeds 
to the grant. 

But even if there had never been any written deed from 
Finnegan to Potter, Cloud’s title was still perfect. The re- 
cord clearly shows that Potter held adversely to Finnegan, 
and with Finnegan’s knowledge and consent, at least from 
1852, and that such adverse possession even after, in 1861, 
when Potter executed deed to Cloud, the land had been 
held adversely to Finnegan a period of nine years. By the 
acts of 1847, Potter had consequently acquired a title by 
prescription. In 1876, when the suit was brought, there 
had been twenty-four years adverse possession, thus vesting 
in Cloud an absolute indefeasable title. Magruder, et al., 
vs. Perpall, 13 Fla.,602; Washburn on Real Property, vol. 
3, 113 to 138 ; School District vs. Benson, 31 Me., 384, 385 ; 
Cases cited in Wash., vol. 3, 146; Hughes vs. Groover, 39 
Vermont, 365. , 

It was competent for Cloud to prove the identity of the 
land by parol testimony. When a deed is uncertain or 
vague in its description of land, parol testimony is compe- 
tent to establish it. Harvey vs. Mitchell, 11 Foster, (31 
N. H.,)575; Bonner vs. Willy, 39 Ill., 418 ; Bell vs. Wood- 
ward, 46 N. H., 332; Greenleaf on Evidence. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Plaintiff, Sanford, in possession of the land which is the 
occasion of the controversy, asserts a fee simple title in him- 
self thereto, alleges that the defendant, Cloud, holds a con- 
tract of sale of said land executed by the defendant as ven- 
dor and himself as vendee ;* that this contract originated 
in the fraud and covin of defendant ; that it is a cloud upon 
his title, and that defendant has instituted suits at law upon 





(* Vide contract on pp. 535 to 538 of this volume.—REPORTER. ] 
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such contract against him, the plaintiff. He prays fore 
decree that the contract may be cancelled as “null and 
void ;” that defendant may be enjoined from asserting title 
thereunder ; that plaintiff may be protected in his posses- 
sion, and that defendant may be decreed to repay to plain- 
tiff such sums as were paid him by plaintiff under the con- 
tract, as well as for damages. 

This bill presents the case of a party in possession of land 
seeking the aid of a court of equity to remove a cloud upon 
his title. 

In such cases a party is relieved upon the principle guia 
timet, that is, for fear that such contract may throw a cloud 
or suspicion over his interest or title. The interference of a 
court of equity in such cases is a matter of discretion—that 
is, a sound and reasonable discretion, secundum arbitrium 
boni judicis. 1 Story EKq., 693. 

The jurisdiction exercised in such cases is to give a party 
in possession denied the privilege of trying at law the right 
of possession, repose, and peace. It is to relieve him against 
vexation resulting from a deed or contract of any character 
obtained under such circumstances as would induce a court 
of equity to put into active operation its power of “ protect- 
ive and preventive justice,” through the instrumentality of 
a decree directing the surrender and cancellation of the 
deed, and by affording such other and additional relief as 
should follow from this equify. 

There is one rule of universal application which prevails 
in cases of this character. It is nowhere better stated than 
in the case of Banks vs. Evans, 10 S. & M., 62, where it is 
said that “he who comes into equity to get rid of a legal 
title, must show clearly the validity of his own title and 
the invalidity of his opponent’s.” Equity will not act in 
such cases in the event of a doubtful title. 1 Story’s Eq. 
Jur., 11th Ed., sec. 700, note a; 54 Ill., 523 ; 44 Miss.,654; 
2 Nev., 209; 10S. & M., 62. So, also, is it a rule, both in 
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courts of law and equity, that a party to be relieved and to 
succeed in contests of this character must do so on the 
strength of his own title, and not on the weakness of that 
of his adversary. 7 Wheat., 242. Being controlled by 
this primary rule in cases of this character, our conclusion 
is that the plaintiff here must fail for the reason that at the 
hearing he did not show title in himself. Plaintiff claims 
title through Finnegan. Defendant claims title both through 
and against Finnegan, claiming, first, through a deed from 
Finnegan to his grantor (such deed being alleged to be lost) 
and second through an adverse possession by himself and 
his grantor of sufficient length of time to bar the entry of 
Finnegan and those claiming through him under the stat- 
ute of limitations. 

Anterior to 1850 the legal title to this land was in 
Joseph ‘Finnegan, he having purchased a Spanish grant 
embracing this land of Moses E. Levy, Levy’s title being 
admitted by the United States. Constant Potter, the 
grantoy of defendant Cloud, having settled upon and entered 
the land under the armed occupation act of August 4, 1842, 
received a patent for the land from the United States on 
the 26th June, 1850. It was discovered that the United 
States had not title at the date of this patent and the patent 
was subsequently cancelled and a float issued to Potter in 
lieu thereof. Finnegan, plaintiffs grantor here, who had 
as stated, acquired the land in 1848 or 1849 from Levy, 
found Potter in possession in 1850 or 1851 claiming under 
his patent. Finnegan “did not propose to remove him, 
but agreed that if Potter would give him his claim against 
the government he, Potter, might remain.” This Potter 
did, and Finnegan swears that while he does not recollect 
positively, still he was always of the impression that he 
made Potter a deed for the land, that he always treated the 
land as Potter’s, that he never claimed any ownership or 
exercised or attempted to exercise any control over it, and 
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that Potter held adversely to him. Potter was therefore 
in adverse possession as against Levy or Finnegan, under 
claim of title from the United States in 1850, and his pos- 
session after that time was adverse to Finnegan and his 
grantees. On the 15th day of May, A. D., 1860, the land 
was conveyed by Potter to Cloud, the defendant in this 
suit. Cloud went into possession under deed from Potter, 
and so remained in possession up to the time of plaintiff's 
entry into possession in the spring of 1871. 

Sanford the plaintiff claims title under a warrantee deed 

from Finnegan dated the 11th day of May, A. D., 1870, 
and a quit claim deed from Finnegan dated the 27th day 
of April, A. D., 1871. These deeds cover the Spanish 
grant, of which this land was originally a part. In the 
warrantee deed Finnegan excepted from the grant “ those 
tracts or parcels of land heretofore conveyed out of said 
grant by the said Joseph Finnegan to the parties herein- 
after named to-wit: a tract of one hundred and sixty acres 
to the heirs and representatives of Henry A. Crane, known 
as the Mellonville tract, and one hundred and sixty acres 
to the heirs and representatives of Constant Potter.” The 
quit claim deed covers the whole of the Levy grant with 
an exception of those tracts or parcels of land heretofore 
conveyed out of said grant by the said Joseph Finnegan, 
The quit claim deed was without consideration. Some 
questions were raised in argument as to the effect of these 
exceptions, and there is testimony in the record going to 
establish knowledge by Sanford as to what was intended 
by them, but we examine the question of title without 
reference to the matter. 

It is clear from the above statement of the title of the 
respective parties, that Constant Potter held admitted ad- 
verse possession of this land under claim of title from 1850 
or 1852 up to the date of his deed to Aaron Cloud, May 
15, 1860, and that Cloud held adverse possession under a 
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claim of title derived from Potter from that date up to the 
18th December, A. D., 1861, the date at which the statute 
of limitations was suspended in this State. This is a period 
of more than seven years. The statute of limitations in 
force in this State at that time was the act of 1848, chap- 
ter 142, laws. This act limited the right ot entry of Fin- 
negan, plaintiff's grantor, to within seven years next after 
his right or title accrued as against all and every adverse 
possession of the land for the term of seven years. 

We have in this case seven years possession by Cloud 
and those under whom he holds adverse to Sanford and 
those under whom he claims, and as no legal disability such 
as operates to suspend the statute is shown or claimed to 
exist on the part of Sanford’s grantors, it is clear that San- 
ford had no title as against Potter and his grantors. The 
only doubt as to Cloud’s title from Potter which the record 
discloses is an allusion in plaintiff's testimony to the ques- 
tion of an outstanding right of dower in the wife or widow 
of Potter. There is no allusion to this matter in the bill, 
or any of the pleadings. Among the proofs before the 
Chancellor at the hearing, was a conveyance by a person 
purporting to have been the wife of Potter at his death, 
reciting her subsequent marriage and divorce. This con- 
veyance appears to be sufficient. It is executed in proper 
form and conveys to Cloud any interest which she had in 
the property. 

It is thus clear that upon the hearing it not only ap- 
peared that plaintiff had no title, but it was apparent to 
the court that the possessory title was in Cloud, and that 
the right of entry of Sanford and his grantors was barred. 

Plaintiff having no title upon which this contract of 
sale could be a cloud, it follows that the bill should have 
been dismissed at the hearing. 

Before leaving this question it is proper that we should 


say more of the nature of Potter’s title as against Finne- 
37R 
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gan, as well as something concerning the alleged fraud of 
Cloud in the contract of sale, and the nature of Sanford’s 
possession. 

We have remarked that Potter’s possession was adverse ' 
and under a claim of title. That it was adverse in its na- 
ture is clearly established by the testimony. He first 
claimed under a patent from the United States. That the 
title was not at that time in the United States, did not 
change the nature of his possession. (4 Sand., Chy., 633.) 
The title not being in the government or sovereign, an ad- 
verse possession under a claim of title could be effective; 
and a claim under a patent erroneously issued is a claim of 
title. It is not necessary that there should be a rightful 
title. That Finnegan executed a deed to Potter is not 
clearly established. Finnegan is under the impression that 
he did ; but we deem this immaterial. Potter claimed to 
own the land. It was not necessary that he should have 
claimed under a written contract, and looking to the tes- 
timony of Finnegan, there was unquestionably a written or 
parol contract by Potter with Finnegan. Potter claimed 
the fee and had adverse possession. Finnegan in all his 
transactions with Sanford admitted and advised Sanford 
that he claimed no title to the land as against Potter. Here 
was an entry and continued adverse possession under a 
claim of title. It was not necessary that he should have 
claimed title under a paper writing, or if he did so claim, 
that it should be ‘a good conveyance. 8 Cowen, 589; 3 
Watts, 72. 

As to the alleged fraud upon the part of Cloud in the 
matter of this contract of sale with Sanford. We do not 
see evidence of anything more than error or mistake upon 
the part of Cloud. We cannot infer fraud from evidence 
entirely consistent with simple mistake. In addition to 
this, however, the bill here is not fora simple rescision upon 
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an equitable basis of restoration to rights and relations ex- 
isting anterior to the contract of sale. 

As to Sanford’s possession. The nature ot this posses- 
sion is a matter which may be properly considered under 
the bill and answer in this case. 

Anterior to the quit claim deed of Finnegan, under which 
Sanford claims possession, he, Sanford, treated with Cloud 
as the owner of the land, and by virtue of Cloud’s covenants 
and a receipt by Cloud of two hundred dollars, he was given 
the right of possession as against Cloud. He took posses- 
sion. As between himself and Cloud his possession must 
be referred to this contract without reference to his inten- 
tions and wishes not made known to Cloud at the time of 
his entry. Cloud did not give him possession under any 
adverse claim of title, and whatever may have been his pri- 
vate ulterior purpose, his entry, so far as Cloud is concerned, 
must be referred to the contract under which Cloud agreed 
that Sanford might take possession, and Sanford agreed to 
take possession. If he wished to contest Cloud’s title and 
rights, he should have done so not by an apparent and 
agreed admission of them, or by an acting in subordination 
to them. He obtained his possession, so far as Cloud was 
concerned, by an admission of Cloud’s right, and he is es- 
topped to deny that right. 

These parties are privies in estate. The rule we mention 
is a general one. It should not be defeated by subtle and 
refined distinctions of the vendee as to his intended method 
of entry into possession. If he gets the covenants of a party 
yielding possession, and enters into covenants looking to 
his taking possession, a court of equity will refer his entry, 
so far as this party is concerned, to such covenants. It was 
while thus entitled to possession, or after possession of the 
the land was taken, that Sanford, without consideration, 
received from Finnegan the quit claim deed to the tract of 
land of which this land was.originally a part. 


* 
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Independent of other facts connected with this transac. 
tion, as established by the testimony, Sanford thus in pos- 
session purchasing an outstanding title, (if such it had been,) 
is entitled to nothing more than its fair and bona fide cost.* 
In this case it cost Sanford nothing. 1 Sug. on Vend., 642; 
4 Mon., 297 ; 2 John., 33; 3S. & M., 694; 10S. & M., 501; 
1 Barb., 115; 34 Penn. State, 146. 

This rule results from “the relation which it has been 
found expedient to establish between vendor and vendee to 
preserve the confidence which, in matters of contracts, ought 
to exist between man and man, and to prevent undue ad- 
vantage from information acquired by means of such con- 
tracts.”” Says Chancellor Kent, speaking of this subject, “ it 
is a general principle pervading the cases, that if a party 
who has a limited interest gets an advantage by being in 
possession ‘or behind the back* of the party interested in 
the subject, or by some contrivance in fraud, he should not 
retain the same for his own benefit, but shall hold it in 
trust.” 2 John. Chy., 33. 

In view of the title of the plaintiff as thus disclosed, as 
well as in view of the nature of his possession, it is apparent 
that the plaintiff had failed to make out his case, and the 
bill should have been dismissed. 

Instead of dismissing the bill, the Chancellor directed, 
substantially, a performance of the contract, which plaintiff 
sought to set aside. There was no cross bill by the defend- 
ant under which he could obtain relief based upon equities 
which the proofs may have established. The case is not 
one for an account, or one of such character as to con- 
stitute it an exception to the rule, that the defendant, to 
have affirmative relief, must resort to his cross bill. Upon 
a bill by a vendee in possession of land under an agreement 
to purchase seeking to set aside the contract of sale asa 
cloud upon his title, the defendant vendor cannot, without 
cross bill, have a decree for specific performance of the con- 


. 














JANUARY TERM, 1880. 575 








Lindsay et als. v. Matthews—Syllabus. 











tract. Litt. Sel. Cases, 145; Wooten vs. Bellinger, 17 Fla., 
289; 3 Danl. Chy. Pldg. and Prac., 1680; 11 Wheat., 446 ; 
2 Mad. Chy., 329; 2 Atk., 1383; 1 Ball & Beat., 217; 18 
Ves., 546; 15 Ib., 525. The conclusion of the court is, 
therefore, that the decree herein rendered should be reversed 
and the cause remanded, with directions to dismiss the 
bill. 

Appellant’s counsel think that we should determine and 
settle the rights of the parties.. We have nothing calling 
into action the jurisdiction of the court in this case except 
the bill. The plaintiff here seeks a cancellation of this 
agreement. This is the prayer of the bill. Nocase is made 
by the bill looking to the validity of this contract of sale. 
The whole structure of the case is based upon an utter re- 
pudiation of it. To treat of this agreement as effective and 
valid, would be inconsistent with the relief prayed as well 
as with the case made by the bill. The only proper decree 
was to dismiss the bill. Litt. Sel. Cases, 146; Story Eq. 
Pldg., 41; 6 Harr. & John., 29; 10 Pet., 182; 2 Pet., 595; 
1 Daniel Chy. Pldg. and Prac., 383. 

The decree is reversed, and the case will be remanded 
with directions to dismiss the bill. 





Ws. B. Linpsay, ET ALs., APPELLANTS, vs. JoHN O. Mar- 
THEWS, APPELLEE. 


1. One Robinson held the legal title to land as security for the payment 
of money borrowed by Matthews. Matthews® borrowed of one 
Church money to pay Robinson, and Church took a note from 
Matthews and a deed from Robinson of the land as security for the 
money loaned to Matthews, and at the same time Church gave 
Matthews an agreement to convey to him, on payment of the money 
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by a day certain, the agreement reciting that Church held the title 
as security for the payment of the money mentioned in the note, 
Afterwards Church assigned the note and conveyed the land to ap- 
pellants by deed, reciting at length the agreement to convey to 
Matthews on such payment, and that appellants should perform 
the agreement ; Held, that appellants held the land as a security 
for payment of the money, and that their claim upon the land was 
that of mortgagees holding the title in trust for Matthews until 
payment by him or until foreclosure. 

2. Upon payment or tender of the money due by the terms of the note 
and agreement after due, the court will entertain a bill by mort- 
gagor to redeem the lands and compel a conveyance to him accord- 
ing to the terms of the agreement. 

3. The fact that Matthews never had the title to the land does not affect 
his rights as the owner of an equitable interest ; a conveyance, at 
Matthews’ request, by the trustee holding the legal title for him, 
gives him the same standing in equity as though the conveyance or 
mortgage was made by him. 

4. In such case the court wil] enjoin a suit at law commenced by the 
holders of such legal title against the equitable owner to recover 
possession before foreclosure. 

5. A tender of money due will not operate to stop the accruing of inter- 
est unless such tender is absolute and unconditional ; if the tender 
is accompanied bya demand of deed or release as a condition of the 
tender, interest will continue to accrue. 

6. Upon bill by a mortgagor to redeem, there being no prayer for a 
sale of the lands, and no cross bill, it is irregular to decree a sale. 


Appeal from the Circuit Court for Marion county. 

This is an appeal from the decree of the Circuit Court for 
Marion county. 

The bill and answer show the facts following: 

In 1873 Matthews bargained with one Cole, of North 
Carolina, for the puchase of about 170 acres of land in Ma- 
rion county, Florida, taking from Cole an agreement to con- 
vey on payment of purchase money. He then borrowed 
from C. L. Robinson the money to pay for the land, and 
paid for it, taking a deed running to Robinson for Robin- 
son’s security. Subsequently, in 1874, Matthews contracted 
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to sell to one Vinson an undivided half of the tract of land, 
‘and in pursuance of this contract Robinson conveyed to 
Vinson. In September, 1875, Vinson conveyed this undi- 
vivided half to the defendants. 

In February, 1875, Matthews borrowed of John Church 
$2,100 for the purpose of paying Robinson what was due 
him, and on such payment, Robinson, at the request of Mat- 
thews, conveyed the remaining undivided half by deed to 
Church, and at the same time Church executed and deliv- 
ered to Matthews an instrument as follows: 

“ Know all men by these presents: That I, John Church, 
of the city of Boston, State of Massachusetts, in considera- 
tion of one dollar paid to my full satisfaction, the receipt 
whereof is hereby acknowledged, have covenanted and 
agreed, and by these presents do covenant and agree with 
John O. Matthews, upon the payment to me on or before 
the 1st day of March, A. D. eighteen hundred and seventy- 
seven, (1877,) of the sum of twenty-one hundred dollars, 
with interest from the date hereof, at the rate of eight per 
cent. per annum, I, the said John Church, will execute to 
the said John O. Matthews, a good and sufficient quit claim 
deed of the undivided half of lots * * *, containing one 
hundred and fifty acres of land, more or less, according to 
United States survey, which said tract of land was this day 
deeded to me by Elizabeth S. Robinson and C. L. 
Robinson, of the county of Duval, State of Florida.— 
The said deed having been executed, and this defea- 
sance given for the purpose of mortgaging the said 
land to me for the security of payment of twenty- 
one hundred dollars, which I have this day loaned to 
the said John O. Matthews, and for which I hold his 
note for twenty-one hundred dollars, made this day, to run 
at eight per cent. per annum till the first day of March, A. 
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D. 1877. Witness my hand and seal this 19th day of Feb. 
ruary, A. D. 1875. 
JoHN CuHuRCH.” [L. 8.] 

On the same day Matthews delivered to Church his note 
for $2,100 and interest at eight per cent., payable March 1, 
1877. 

On the same day Church gave to Matthews an instrument 
under seal, releasing and discharging all prior claims and 
demands against Matthews, “except the mortgage upon the 
one-half of the said John O. Matthews in an orange grove 
on Orange Lake, Marion county, Florida, which mortgage 
is dated the 19th day of February, 1875, and made by C. 
L. Robinson and wife to John Church.” November 24, 
1876, John Church, in consideration ot $2,394, conveyed to 
the defendants the said undivided one-half of the premises 
by an instrument having all the form of a full covenant 
deed as to title, estate, and against incumbrances, but with 
the following condition incorporated in the body of the 
deed: “ except a certain bond or contract for title, which I, 
the said party of the first part, on the 19th day of February, 
1875, made, executed, and delivered to John O. Matthews, 
ot Marion county, and State of Florida, which reads as fol- 
lows: [then follows a copy, verbatim, of the contract above 
quoted.| And J, the said party of the first part, do by 
these presents hereby transfer and assign unto the said party 
of the second part, [defendants,] the said note and all my 
claims and evidence of indebtedness against the said John 
O. Matthews, as explained or set forth in the foregoing 
bond or contract for titles for the payment of the said 
twenty-one hundred dollars with the interest thereon, and 
it is expressly understood that this deed of conveyance is 
made and executed subject to the above-mentioned bond or 
contract for titles, which the parties of the second part 
hereby agree to carry into effect the same as I could or may 
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have done as a part of the condition for the conveyance of 
the above-described premises.” 

Matthews, at the time of this purchase by defendants, 
was in possession and had made valuable improvements 
upon the property. 

The defendants in 1875 offered, Matthews $7,500 for one- 
half of his interest in the property, but defendants say that 
they, at that time, supposed Matthews had title, and on dis- 
covering the position of Church, treated with him and pur- 
chased his interest subject to Matthews’ rights. Matthewsand 
the defendant, Lindsay, acting as the agent of all the de- 
fendants, also in 1875, entered into an agreement in writ- 
ing for a partition and the establishment of boundary lines 
between their respective portions, the defendants expecting, 
as they say in their answer, that Matthews would pay the 
$2,100 and interest when due under the contract made with 
Church. 

On the 7th of April, 1877, Matthews offered Albert 8. 
Kells, one of the defendants, to pay the amount due, but 
did not tender the money. In May, 1877, defendants de- 
manded possession from Matthews, which Matthews refused 
to yield. Afterwards, in the same month, complainant 
tendered to said Kells, one of the defendants, and as agent 
for the other defendants who were absent from the State, 
the sum of twenty-four hundred and seventy-eight dollars, 
being the amount due on the note and contract to redeem 
the land from the said “ mortgage security,” and demanded 
a deed of conveyance according to the terms of the agree- 
ment. Kells refused to receive the money tendered, on the 
ground that he “had no authority from the other defendants 
to receive money from complainants in the behalf it was 
tendered.” 

Complainant avers that Church had no interest in the 
land save that he held the legal title as a security for the 
money loaned to Matthews; that in equity he was a mort- 
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gagee only ; that defendants, by the terms of the transfer 
from Church, were invested with such rights only as be- 
longed to Church; that defendants claim to be the pur- 
chasers and owners in fee of the lands, because the money 
due from Matthews was not tendered when it became due ; 
yhat Matthews had no interest except as a purchaser under 
the agreement to convey upon strict compliance by him, 
and that his failure to comply at the day fixed put an end 
to his interest in the land, and this claim is set up by de- 
fendants in their answer. 

The defendants commenced proceedings at law to evict 
Matthews. 

Complainant prays an injunction to stay defendants’ suit ; 
that he is ready to pay the money into court, and defend- 
ants should be required to accept the amount tendered, 
without interest after the tender was made, and to convey 
the property to him according to the terms of the agree- 
menr, and for such other and further relief as he may be 
entitled to. 

Testimony was taken under the order of the court, and 
the cause heard*upon bill, answer and the evidence filed. 

The court decreed that the interest of defendants upon 
the undivided one-half of the premises in question was pre- 
cisely that which Church had and conveyed to them ; that 
the conveyance by Robinson to Church was made to secure 
the payment to Church of the sum of twenty-one hundred 
dollars mentioned in the promissory note, and in the agree- 
ment of Church to convey to Matthews, upon payment 
thereof with interest, which said note had been assigned by 
Church to defendants ; that Matthews had tendered to de- 
fendants on the 24th May, 1877, the amount due upon said 
note and agreement, which tender was refused by them, to- 
wit: the sum of $2,480.33. 

It was further decreed that the defendants execute and 
deliver to the complainant, Matthews, a good and sufficient 
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quit claim deed of conveyance of the premises described 
in af agreement for partition entered into for the 
partition of said lands by and between the parties, upon 
payment by Matthews of said $2,488.33, with interest 
on $2,100 from the date of the decree at eight per 
cent. per annum; and that unless the said monies be paid 
within sixty days from the date of decree the defendants 
may have the interest of Matthews in said lands sold by 
the Sheriff, upon due notice, for the payment of said money. 
Upon Matthews tendering the money to defendants, or upon 
his paying the same into the registry of the court subject to 
thé demand or order of defendants, they and each of them 
are enjoined from ever, in any manner, setting up any claims 
or demands in, to, or over said lands by reason of any of 
the matters complained of in the bill. It was further de 
creed that, upon such payment or tender by complainant, 
then. all interlocutory orders, decrees, and proceedings in 
this suit shall be dismissed and vacated. 

Further decreed that defendants pay the costs of this suit. 
Signed and entered June 8, 1878. 

The defendants appealed from this decree upon the fol- 
lowing grounds: 

That the conveyance from Church to defendants gave 
them an absolute title to the estate, subject only to Mat- 
thews’ right to purchase under the agreement signed by 
Church, and that under that agreement Matthews was sim- 
ply a purchaser, and having failed to pay the purchase 
money on the day it was payable, he had no right to pay 
and demand a conveyance afterward ; 

That the relation of mortgagor and mortgagee did not 
exist between the parties ; ' 

That the alleged tender, made afté the money became 
payable, was not a lawful tender, and did not stop the ac- 
cruing of interest, if the relation of mortgagor and mortga- 
gee did exist : 
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That the decree was erroneous in holding the converse of 
these positions. . 


Bullock & Reardon and Goss for Appellants. 
H. Jenkins, Jr., for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


The main question in this case is whether Church was a 
purchaser of the lands in question from Robinson, and a 
seller of the same to Matthews under the agreement execu- 
ted and delivered to Matthews, or whether Robinson hofd- 
ing the legal title, conveyed it to Church as a security for 
Matthew’s indebtness, at Matthews’ request, and for Mat- 
thews’ benefit as the owner of an equity of redemption. In 
other words, does Church and his grantees and assignees, 
(the defendants,) occupy any other relation to the property 
and to the complainant than that of mortgagees ? 

Appellants rest their claims upon the proposition that 
Matthews is a purchaser of the property from Church, and 
has no legal or equitable interest other than that of a con- 
tractor who has failed, at the day, to comply with the terms 
as to the time of payment of the purchase money. 

There would seem to be very little room for cavil as to 
the true position of the respective parties. The convey- 
ance by Church to these defandants recites the agreement 
he had executed to Matthews. That agreement provides 
specifically that the lands which were on that day conveyed 
to him by Robinson, were deeded by Robinson to Church 
in connection with the agreement called a defeasance, as one 
transaction, “ for the purpose of mortgaging the said lands 
to me for the securit} of payment of twenty-one hundred 
dollars, which I have this day loaned to the said John O. 
Matthews, and for which I hold his note for twenty-one 
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hundred dollars, made this day, to run at eight per cent. 
per annum till the first day of March, A. D., 1877.” 

This agreement incorporated in the conveyance by 
Church to the defendants, is full notice to them at the time 
of their “ purchase” that Church was Matthews’ creditor, 
that he held a promissory note for the indebtedness, and 
that the deed from Robinson to him was executed and to 
be held as a mortgage upon the lands to secure the money 
mentioned in the note. They had notice further, that 
Matthews was in possession and had been there for years 
improving the premises and enhancing its value, this being 
alleged in the bill and expressly admitted in the answer. 
It is further admitted in the answer that the defendants a 
short time after the date of the agreement between Church 
and Matthews, offered Matthews $7,500 for one half of his 
interest in the property, and that they on discovering the 
relations of Church and Matthews to the property, sought 
Church and purchased his right and title to the whole of 
Matthews’ interest for the consideration of $2,394, (as tes- 
tified to and as expressed in the conveyance by Church,) 
expecting, as they say in their ‘answer, that if Matthews 
should not promptly pay the money, by the day appointed, 
his rights would cease and they would obtain Matthews’ 
entire interest for less than $2,400; for one half of which 
they had offered to pay $7,500. This has a striking resem- 
blance to the ancient transaction regarding the “ pound of 
flesh ” of which we have somewhere read. 

Mr. Church was examined as a witness on the part of 
the defendants and testified that his object in giving the 
paper to Mr. Matthews was to relieve him, as he was pay- 
ing Robinson eighteen per cent. interest for money. He 
said further that he supposed the property would be- 
long to him in case Matthews failed to pay the note on the 
day specified in the contract. On cross examination he 
says that at the time of the execution of the papers he 
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loaned to Matthews $2,100. That he let Matthews have 
the money for the purpose of getting the titles out of Mr. 
Robinson’s hands for which he said he was paying a “ fancy 
interest.” Understood that Matthews had a “bond for 
titles ” from Robinson similar to this one I gave Matthews, 
and that Robinson held the title as security for a debt due 
from Matthews to Robinson. There was no other mort- 
gage or deed made by Robinson to witness except the deed 
of conveyance. Took a note from Matthews for the $2,100 
money loaned him because it was the custom and he, Mat- 
thews, tendered it to witness. 

Witness further testified that he expected that, if Mat- 
thews failed to pay the money at maturity of the agree- 
ment and note, the property would become his and that it 
would be optional with him to carry out the agreement or 
not, afterward. He gives the facts and the court will con- 
strue and give them such effect as is consonant with the 
true intent of the parties. The written contract speaks of 
a loan negotiated by Matthews of Church for a given pur- 
pose, that the money was loaned and a note given therefor, 
that Robinson, at Matthews instance (not Church’s purchase 
of the property) conveyed the land and Church executed 
the defeasance “ for the purpose of mortgaging the land to 
me (Church) tor the security of the payment of $2,100, 
which I have this day loaned to the said Matthews.” 

Nothing can be clearer than this as to.the intention of 
all parties, and Church and Matthews agree in regard to 
the facts leading to this agreement. Church testifies that 
Matthews introduced him to Robinson “ for the purpose of 
making negotiation and loaning the money, to put me in 
the same place that Robinson stood in respect to the lands.” 
Church nowhere in the transaction figures as a purchaser 
of the lands, but does figure.solety as a lender of the money 
to Matthews, and the holder of a seéurity for its repay- 
ment. He testifies that he understood at the time of his 
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negotiation that Robmson held the legal title as security 
for money owed him by Matthews, and Matthews procured 
the transfer of that title to Church in order that he might 
be secure for thé money loaned by him to Matthews. 

As before remarked, the deed executed by Robinson, 
(who, in view of the facts was the holder of the legal title, 
upon a certain trust, for Matthews,) and the defeasance, 
were parts of one entire transaction, and had the same 
relation to each other and to the position of the parties 
thereto, as though they had been incorporated in one in- 
strument. 

In Pierce vs. Robinson, 13 Cal., 116, Field, J., said: 
“ Parol evidence is admissible in equity to show that a deed 
absolute upon its face was intended as a mortgage, and the 
restriction of the evidence to cases of fraud, accident, or 
mistake, in the creation of the instrument, is unsound in 
principle and unsupported by authority. * * As the 
equity upon which the courts act arises from the real char- 
acter of the transaction, it is of no consequence in what man- 
ner this character is established, whether by deed or other 
writing, or by parol. Whether the instrument, it not be- 
ing apparent on its face, is to be regarded as a mortgage, 
depends upon the circumstances under which it was made, 
and the relations subsisting between the parties. Evidence 
of these circumstances and relations is admittéd, not for the - 
purpose of contradicting or varying the deed, but to estab- 
lish an equity superior to its terms.” 

This is the rule now quite universally held by the courts 
of equity. A very large number of cases are cited in 
Hare and Wallace’s notes to Thornbrough vs, Baker, in 
Leadimg Cases in Equity, (4 Am. Ed.) page 1983, et seq., 
which sustain it. But this ease does not rest upon parol 
evidence, to show the character of the conveyance. “ Where 
the instruments are of even date on their face, and where, 
being in terms a conveyance and a contract to reconvey on 
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payment of the money passing between them, they are, in 
legal contemplation, a mortgage.” Harper’s Appeal, 14 P. 
F. Smith, Pa., 315. 

Appellants claim that because the deed was by Robinson 
and not by Matthews, and because Matthews never held 
the legal title, he is not entitled to redeem as a mortgagor. 
This is answered, first by the terms of the agreement which 
expressly names him as the party in interest to whom the 
deed is to be made upon payment by him, and second by 
the ruling of the courts, establishing the legal and equita- 
ble status of the parties. In Stoddard vs. Whiting, 46 N. 
Y., 627, Grover, J., tor the court, says: “ When the owner 
of the equitable title directs his trustee of the legal title 
to convey such title to a third person as security for a debt 
of the former to the latter, or as security for any other per- 
son, it is obvious that the latter holds such title as mort- 
gagee of the former. That he did direct such conveyance 
for such a purpose may be shown by parol. This is equally 
as clear as that an absolute deed may be shown to have 
been intended as a security, and therefore a mortgage. 
Whether the legal title is held by the party wishing to 
mortgage the land, and the deed, therefore, given by him, or 
such title held by a third person, as his trustee, who con- 
veys the same at his request, does not affect the rule in this 
respect.” 

The same court in Carr vs. Carr, 52 N. Y., 251, holds 
that “in order to establish that a conveyance, absolute on 
its face, was intended as a mortgage, and to give it effect 
as such, it is not material that the conveyance should be 
made by the debtor, or by him in whom the equity of re- 
demption is claimed to exist.” In that case Daniel D. Carr 
had negotiated for the purchase of the premises from one 
. Berry and had paid some of the purchase money, and en- 
tered upon and improved them for his own benefit ; a part 
of the purchase money was advanced by the plaintiff for 
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and at the request of Daniel D., who thereby became a 
debtor to the plaintiff for the amount thus advanced, and 
by the arrangement Berry conveyed the premises to plain- 
tiff, thus vesting the legal title in him in consummation of 
the equitable title which Daniel D. had under his agree- 
ment, plaintiff to hold the legal title as security for the 
repayment. “ By the transaction,” the court says, “a trust 
was created in the nature of a mortgage for the security of 
the plaintiff, with right of redemption in Daniel D. Carr. 
* * The fact once established either by the terms of the 
conveyance or by other evidence, that the grant was in- 
tended as a mortgage, the rights of the parties are meas- 
ured by the rules of law applicable to mortgagors and 
mortgagees, and the conveyance remains but a mortgage 
until the equity of redemption is foreclosed, and the mort- 
gagee cannot have ejectment against the mortgagor, or 
those claiming under him, until after foreclosure.” The 
court further reiterates and approves the ruling in Stoddard 
vs. Whiting, and says in conclusion, “ the plaintiff cannot 
maintain ejectment, but he can foreclose his mortgage by 
action if there is anything remaining due for his advan- 
ces.” They also repeat what had been said by them in a 
former case that “the attempt to hold the property as 
upon an absolute grant, divested of all equity of redemp- 
tion, was too gross a fraud to be permitted.” Where land 
was conveyed by a deed absolute on its face to secure a 
debt due from another person, and an agreement was en- 
tered into by the creditor to convey to the debtor upon 
payment of the debt; held, that these two instruments con- 
stituted a mortgage. Weed vs. Stevenson, 1 Clarke, (N. 
Y. Chan.) 165; Brown vs. Dean, 3 Wend., 208. 

But cumulative of the common rule of equity, our stat- 
ute is very plain, and the complainant might rest entirely 
upon it as to the character of the conveyance to Church. 


An act to amend the laws in force relating to mortgages, 
38R 
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approved January 8, 1853, provides that “all deeds, obli- 
gations, conditioned or defeasible, bills of sale, or other in- 
struments of writing, made for the purpose, or with the 
intention of securing the payment of money, whether such 
instruments of writing be from the debtor to the creditor, 
or from the debtor to some third person or persons in trust 
tor the creditor, shall be deemed and held as mortgages, 
and shall be subject to the same rules of forclosure, to the 
same regulations, restrictions, restaints and forms, as now 
are, or hereafter may be prescribed by law in relation to 
mortgages ; but in no case shall the obsolete and antiqua- 
ted claim in favor of the mortgagee to the right of posses- 
sion, * * by reason of any alleged failure of payment, 
or breach of promise, or other default, be recognized or ad- 
mitted, * * * until all other steps and forms pre 
scribed by law for the foreclosure of mortgages be com- 
plied with and observed,” and in the same act it is provided 
that “the mortgagee is incapable of acquiring possession 
until after decree of foreclosure, and then only by bidding 
and outbidding all competitors.” 

It is claimed, however, by appellants, that this statute 
does not apply because, they say, it is limited in its opera- 
tion by the words “ whether such instruments of writing 
be from the debtor to the creditor, or from the debtor to 
some third person,” and that in this case the conveyance is 
not by the debtor at all. The words last quoted are de- 
scriptive of certain instruments embraced within the pro- 
visions of the act, but they do not affect the application of 
the provisions of the act to all instruments of the charac 
ter mentioned in’ it, to-wit: writings conveying property 
for the purpose of securing the payment of money. Bat 
in the narrowest construction that may be given, the in- 
struments mentioned in the pleadings, (the deed and the 
defeasance,) must be taken to be embraced within the 
terms of the act, and the remedies therein prescribed must 
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be pursued. The Supreme Court, in McGriff, administra- 
tor, vs. Porter, 5 Fla., construes the act “as designed from 
its whole scope to limit, restrict and control the operation 
of certain classes of conveyances described therein, and not 
to enlarge or extend the operative force and effect of oth- 
ers.” That case is referred to as bearing against the com- 
plainant in this case, but it is not clear in what respect it 
isso. Nor is anything determined by the court in Chaires 
vs. Brady, 10 Fla., 183, opposed to our conclusions here. 

It is very clear that Matthews’ position gave him stand- 
ing in a court of equity to maintain his bill to enjoin pro- 
ceedings at law designed to harass and evict him from the 
premises, and a right to redeem and demand a conveyance 
to himself by such deed as is contemplated in the written 
agreement of Church. See White and Tudor’s notes and 
Hare and Wallace’s notes to Thornbrough vs. Baker, Lead. 
Cas. in Eq., 4 Am. Ed.; Campbell vs. Dearborn, 109 Mass., 
130. 

The court below was clearly right in decreeing that 
Church was a mortgagee; that the transfer by him to these 
defendants invested them with the same rights as belonged 
to Church and none other, and that Matthews, as the owner 
of the equity of redemption, was entitled to redeem by pay- 
ing the amount due upon the note and the agreement, to- 
wit: $2,100 and interest, and that the defendants must ex- 
ecute the agreement as to a conveyance of the property to 
Matthews, by such form of deed as was contemplated by it. 

This disposes of the most important branch of the case. 

We next consider the question of the tender made by 
complainant. There were.two separate efforts to effect a 
tender, and to obtain a deed by complainant under the agree- 
ment. The first was abortive, because it was a mere offer 
to pay, not a tender of money. The next was an actual 
tender of the amount due at the time. The bill alleges that 
the complainant tendered the money and demanded a deed 
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of conveyance of the one-half of said premises. The tender 
was refused, and the defendants declined to convey on the 
ground that the tender was too late, the money being past 
due. 

Matthews testifies that he went to A.S. Kells, one of the 
defendants, and told him he wanted to pay the note, “and 
required him to make me a deed to my half of the property, 
and that upon the execution of the deed I would pay him 
the money.” 

At the same time Mr. Harris, in behalf of complainant, 
handed Mr. Kells a paper signed by H. W. Long, Clerk of 
court, to the effect that a sum of money had been placed in 
his hands to pay the lien on the property held by defend- 
ants on their executing and delivering to Matthews a good 
and sufficient deed. “Mr. Kells took it and read it, and 
said he could do nothing about it.” He further testified 
that he instructed J. F. Dunn to tender Mr. Kells, for him- 
self and other defendants, the money and demand a deed 
from them. Kells was the agent of defendants, and he was 
the only defendant then in Florida. 

John F. Dunn testified that “on the 24th of May, 1877, 
in Ocala, I, as the attorney of Matthews, and at his request, 
made a tender of twenty-four hundred and eighty dollars 
and thirty-three cents to Albert S. Kells, one of the defend- 
ants, and as agent for the other defendants. The tender 
was made in U.S. currency, which I then held in my hand 
for the purpose of paying to the defendants a note given by 
complainant to John Church or order, Feb. 19, 1875, which 
note Mr. Kells informed me the defendants held at that 
time, and demanded of said A.S8. Kells said note, and a 
full compliance of a contract made by the said John Church 
conditioned upon the payment of said note ; contract bear- 
ing even date with the note obligating to convey to the 
complainant certain lands therein mentioned upon the pay- 
ment of said note, to which he replied : ‘ the time had elapsed 
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for the payment of the note, and they would not therefore 
receive the money.’ I received the money from Mr. Agnew 
upon an order from Matthews, and returned the money to 
Mr. Agnew the same day.” 

There was some other testimony in regard to the tender 
and demand by the complainant and the refusal by defend- 
ants, but the foregoing is all that is deemed material. 

It is not seriously questioned that the defendant, A. 8. 
Kells, as one of the assignees or grantees of Church, and 
one of the owners of the note of Matthews, and the only 
one accessible within the State, was a proper person to 
whom the payment or tender of the money due might be 
made. 

Mr. Justice Christiancy in Potts vs. Plaisted, 30 Mich., 
149, thus lays down the rule as to the mode in which a 
tender should be made: “In view of the serious consequen- 
ces to the holder of a mortgage upon the refusal of a ten- 
der—consequences which may often amount to the absolute 
loss of the entire debt—and in view of the strong tempta- 
tion which must exist to contrive merely colorable or sham 
tenders, not intended in good faith, we think the evidence 
should be so full, clear, and satisfactory as to leave no rea- 
sonable doubt that the tender was so made that the holder 
must have understood it at the time to be a present, abso- 
lute, and unconditional tender, intended to be in full pay- 
ment and extinguishment of the mortgage, and not depend- 
ent upon his first executing a receipt or discharge, or any 
other contingency.” See, also, Cothran vs. Scanlan, 34 Ga., 
555; Pulsifer vs. Shephard, 36 Tll., 513; Shaw vs. Sears, 3 
Kansas, 242; Hunter vs. Warner, 1 Wis., 141: 1 Duval, 
(Ky.,) 304; 15 Wend., 637. 

If there is any express or implied demand for a reeipt, as 
a condition of payment, it will not be a sufficient tender. 
Sanford vs Bulkley, 30 Conn., 344; Perkins vs. Beck, 4 Cr. 
©. C., 68; Richardson vs. Boston, &c., Co., 9 Mete., 42; 
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Wood vs. Hitchcock, 20 Wend., 47; Brooklyn Bank ys. 
DeGrauw, 23 Id., 342; Holton vs. Brown, 18 Vt., 224: 
Loring vs. Cooke, 3 Pick., 48 ; Frost vs. Yonkers’ Sav. Bk., 
8 Hun., 26; 70 N. Y., 553; 4 Camp., 156; 5 Esp., 48; 
Peake, 179; 2 Jones on Mort., secs. 900, 1088. 

It is not clear that in the present case the tender by com- 
plainant or by his agents was free from such condition as 
to justify the court in decreeing that the interest upon the 
note ceased thereafter. The testimony, on the whole, rather 
brings us to the conclusion that the tender was made con- 
ditional upon “ the execution of a good and sufficient deed ” 
and its delivery to Matthews, or a “demand of said note 
and a full compliance ” 6f the contract made by Church. 

The demand of the complainant that the money be ac- 
cepted, and that the defendants execute a conveyance in 
compliance with the Church agreement, seem to have been 
coupled in such manner as to make the one a condition of 
the other. 

The evidence of tender, in order to give it the effect of 
stopping the interest, must be “so full, clear, and satisfac- 
tory as to leave no reasonable doubt” that the tender was 
absolute and unconditional, and not dependent upon the de- 
livery of the note or the execution of a discharge or a deed. 
The decree in this respect cannot be allowed to stand, and 
so much of it as relieves the complainant of interest upon 
$2,100 after the alleged tender must be reversed. 

That clause of the decree providing for the sale of Mat- 
thews’ interest in the lands unless payment be made, &c., is 
irregular. There is no prayer of the bill warranting it. 
Neither is there a cross bill in this case praying a foreclosure 
and sale. This portion of the decree is not assigned by the 
appellant as a special ground of reversal, but the whole de- 
eree is before this court, and we must direct that in this re- 
spect it be modified and corrected. 

This cause is remanded with directions to modify and 
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amend the decree in the respects indicated in this opinion. 
The decree being reversed in a material part, the costs of 
the appeal and subsequent proceedings in this court are ad- 
judged against the appellee. 








ALEXANDER S. Merritt, APPELLANT, vs. WILBUR: F. JEN- 
KINS, ET UX., APPELLEES. 


1. Upon remanding a cause to the Circuit Court, after the judgment 
of this court reversing its decree, it is not essential that the Cir- 
cuit Court should enter a formal order setting its previous decree 
aside. 

2. A decree being reversed and a cause having been remanded, with 
directions to take an account between trustee and cestui que trust, 
the court, in making the order of reference, should do more than 
simply use the general language of the mandate of this court in its 
order. The Chancellor should at least give directions that all just 
allowances and charges should be allowed the parties, and should 
declare the trust. 

3. An executor and trustee is entitled in accounting with the cestui que 
trust and legatee to a credit for her proper proportion of the taxes 
chargeable against the trust estate and paid by him. 

4. Where several things, such as bonds and lands, are subject to the 
same trusts in the hands of the same trustee, funds realized from 
either the bonds or the lands may be applied by the trustee to the 
payment of the taxes upon both or either. 

5. Where a joint and several note of husband and wife, the wife being 
a legatee and cestui que trust, is given to the trustee as such, (he 
being also executor, ) for the joint use of the land belonging to the 
trust, and the reasonable presumption in the case is that the credit 
was extended because of the responsibility of the wife and the rela- 
tion of legatee and executor and trustee, her estate is in equity 
chargeable with the note. 

6. In such case, she being a debtor to the trust estate, cannot withhold 
from the trust estate that which she owes, and at the same time 
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have all that is coming to her. A legatee is not entitled to her 
legacy while she retains in her own hands a part of the fund out of 
which her own and other legacies are to be paid. 

7. In stating his account, the master, in a case of this character, should 
allow interest up to the date of his report, and the decree should 
be for the balance found due by the master, with interest from the 
date of the report until paid, not for a sum equal to the amount 
found due by the master with interest to the date of the decree. 

8. In stating an account between trustee and cestui que trust of this 
character, charges paid by the trustee should be first deducted from 
the interest due upon the legacy up to the date of the charge. [If 
the charge exceeds the interest, the difference is to be applied to 
the amount of the legacy due, and the balance will constitute the 
new principal. If the charge is less, the interest remaining over is 
not added to the principal, but the old principal remains and the 
excess of interest is added to the interest to be ascertained. 

9. Where the trustee and executor holds the note of the cestui que trust 
and legatee. which note is less than the amount due the legatee, 
the principal and interest due from the trustee is first ascertained 
and from this the principal and interestrof the note is deducted. 
The balance is the amount due. 


Appeal from the Cireuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


J. F. McClellan tor Appellant. 
D. L. Me Rinnon tor Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is the second appeal in this case. Upon the former 
appeal the case was stated, and for the case up to a reversal 
of the decree dismissing the bill and remanding the cause, 
see 17 Fla., 304. 

Upon the cause being remanded the Chancellor made a 
decree of reference to a master following the general lan- 
guage of this court without any specific directions. 
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Two grounds of appeal are here stated based upon this 
action. The first is, that before the reference was made 
there should have been a decree in the Circuit Court vacat- 
ing the decree dismissing the bill. The decree of this court 
reversed the decree of the Circuit Court, and it was unnec- 
essary for that court to take any further action in the prem- 
ises than was directed in the mandate based upon the de- 
cree here entered. That mandate directed that an account 
between the parties should be stated upon principles con- 
sistent with the opinion then rendered, and for further 
proceedings conformable to law and equity in that behalf. 
The Chancellor, in complying with this mandate, simply 
ordered the master “to state said account,” and that in 
doing so his statement of account should be in accordance 
with said opinion filed herein. It is insisted that there 
should have been “ direction to the master as to the rules 
he should be governed by in stating the account.” 

The decree which should have been rendered was the 
usual interlocutory decree in cases of accounting between 
trustee and cestui que trust and executor and legatee. The 
bill was for an accounting of this character based upon a 
conditional legacy, the executor being the trustee. The 
answer did not deny the legacy, but affirmed its forfeiture 
by condition broken. So the Cireuit Court held and dis- 
missed the bill. The questions in this court upon that 
appeal therefore did not necessarily reach any matter of de- 
tail as to the accounting. As to these matters there was 
no action here for review and the case was remanded with 
directions to state an account between the parties, upon prin- 
ciples consistent with the opinion rendered, and for further 
proceedings. The decree should have in terms’ directed 
the master in stating the account to make all just allow- 
ances to the parties. But we think there is but little in 
this objection, not enough surely to reverse the decree now 
before us, if it is in other respects correct. To the Mas- 
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ter’s report, which was confirmed, and upon which the final 
decree was based, there were exceptions, which were over- 
ruled, and the question now here is, were these exceptions 
properly disallowed. 

The first, second and third exceptions are because the 
Master refused to allow as a credit to the executor and 
trustee in the accounting one half of the sums he had paid 
for taxes due upon the trust estate. 

The trustee here had a right to a credit for one half of 
all proper disbursements. This right exists as an incident 
to the plaintiffs right to an account, an accounting being 
the ascertaining of a balance due. Trustees have an inhe- 
rent equitable right to be reimbursed all expenses which 
they reasonably and properly incur in the execution of the 
trust, and it is immaterial that there are no provisions for 
such expenses in the instrument of trust. Perry on Trusts, 
$§907, 910, 913. If he has power of managing the estate, 
and such power under this will, taking it altogether, is 
clear, (so far as consistent with the contemplated coresidence 
of the legatees upon the homestead,) he is entitled to all 
the fair, reasonable and necessary expenses of keeping up 
the estate. Taxes paid are certainly such expenses, and to 
the extent that the legatee here is interested in the estate as 
compared with the entire estate, to such extent must she 
in this accounting be chargeable with these taxes without 
interest thereon. Because the bonds and the land are dis- 
tinct subjects, does not prevent an expense incurred for the 
protection of the lands, such as taxes, from being payable 
out of funds realized from the bonds. They are each sub- 
ject to the same trusts in the hands of the same trustee. 
Perry on Trusts, 907; 21 Beav., 508. 

No other allowance is claimed. 
The next exception overruled is because the Master re- 
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fused to allow credit to the trustee for the amount and in- 
terest upon the following note belonging to the trust fund : 
$75.00. Marianna, Fiorina, January 29, 1877. 
On or before the first day of January next we, or either 
of us, promise to pay to Alexander Merritt, trustee, or 
bearer, seventy-five dollars for one half of the land lying 
on the east side of the Chipola river near Merritt’s bridge, 
and more particularly known as the old homestead of E. J. 


Merritt, deceased. 
W. F. Junxins, 


S. E. JENKINS. 

The consideration for this note was the joint use of the 
trust estate by her husband and herself. Here a part of the 
consideration enured to her benefit, and from the surround- 
ing circumstances disclosed in the record, the only fair con- 
clusion is that the note was taken in view of the relation 
of trustee and cestui que trust, as well as in view of the fact 
that moneys were coming to the trustee, from which this 
amount might be realized. It was then a contract for her 
benefit, upon the credit of her interest under the will, and 
a court of equity should allow the trustee to charge her sep- 
arate estate with it. 7 Paige, 9; 20 Wend., 570; 22 New 
York, 265; 11 Ves., 596; 17 Ves., 365; 2 Story Kq., 
$1,400. 

Where the promise and debt is on her own account, and 
here it is her several promise fo the trustee as such, although 
her husband unites therein, as one of the makers of the 
note, and she or her separate estate receive a benefit, equity 
will lay hold of these circumstances and compel her prop- 
erty to respond to the engagement. 

What is here to be charged is her income, and there is 
nothing in the nature of the trust under the will to prevent 
it. That income is in the form of a legacy in the hands of 
the executor whom she is calling to account, and the ex- 
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ecutor has a right to retain upon the principle that a lega- 
tee or distributee is not entitled to his legacy or distribu- 
tive share while he retains in his own hands a part of the 
fund out of which his own and other legacies or distribu- 
tive shares ought to be paid, or which are necessary to ex- 
tinguish other claims on that fund. A legatee cannot with- 
hold from the trust fund that which he owes, and at the 
same time have all that is coming to him. In no part of 
this trust estate has this legatee an interest independent of 
charges incurred in its management, nor has she a right to 
refuse to pay what she owes the estate, and at the same 
time have all of the money that is coming to her, and that 
is the whole of this case as now presented. It is against 
conscience that she should receive anything out of the fund 
without deducting therefrom the amount of that fund 
which is already in her hands as a debtor to the estate. 
2 Barb. Chy. Repts., 533; 2 P. Wms., 128; 5 Ves., 243. 

The next exception overruled was because interest was 
allowed since the filing of the bill. 

The interest in this case should be calculated up to the 
Master’s report. In order that there may be no misconcep- 
tion as to the rule to be adopted in this case we will state it 
fully. 

The plaintiff is entitled to simple interest from the date 
each annual payment became due up to the date of Mas- 
ter’s report. The defendant is entitled in this case to no 
interest upon the amounts paid by him for taxes, and 
which are chargeable against the legacy. These payments 
do not exceed in any case the amount of the annual sum 
due. The Master should calculate the interest upon the 
legacy up to the time that the payment for the tax is 
made. To the discharge of this interest the amount of the 
tax is to be applied. If it exceeds the interest then due, 
then tlie excess is to be applied to the principal of the leg- 
acy, and what remains will constitute a new principal upon 
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which the interest is to be calculated. If the amount paid 
for taxes is less than the interest due, then it is to be de- 
ducted from the interest, but the excess of interest is not 
to be added to the principal. The interest is to be contin- 
ued upon the same principal, up to the date of the report. 
Thus applying the payments for taxes, the Master will 
find the aggregate indebtedness, principal and interest, due 
the legatee. From this sum he will deduct the amount of 
the note of the legatee with interest to the date of his re- 
port, and that sum will be the balance due by the defendant. 
Seaton on Decrees, §59; 2 John. Chy. Rep., 213; 1 Barb- 
Chy. Prac., 515, 516 ; 2 Fla., 445. 

The decree should be for the sum found due by the Mas- 
ter, to bear interest from the date of the Master’s report to 
the day of payment, and not for such a sum as is equal to 
the amount of the Master’s report with interest thereon to 
the date of the decree. 

As to the remaining portion of the decree to which ex- 
ception is taken, we will say that it is the duty of this trus- 
tee to make the annual payments in accordance with his 
trust, all due allowances being made him for proper and 
necessary expenses and charges so long as Miss Anna Maria 
Merritt lives, and Mrs. Sarah E. Jenkins resides upon the 
place and is willing to comply with the condition of the 
legacy so far as it is in her power to do so. 

In reference to the question of contempt brought to our 
attention, we cannot presume that the defendant in this 
case will fail to pay the money to be found due upon an ac- 
counting which allows him all he asks as to the items, and 
for that reason we will say nothing of it. So far as it en- 
ters into the present decree, it fails by its own limitation 
with the decree. 

The decree is reversed and the case will be remanded for 
further proceedings consistent with the two opinions herein 
rendered, and conformable to law and equity in this behalf. 
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N. D. Puriurps, APPELLANT, vs. JoHN W. CrIcHTON, kr 
AL., APPELLEES. 


1. The court of chancery has no jurisdiction of a bill to enjoin a defen- 
dant in execution from selecting and making a claim of exemption 
of personal property levied upon by the sheriff. The right of pos- 
session involved can only be tested in a court of law. 


2. An act of the Legislature making the sale of exempt personal prop- 
erty a felony, though it may operate to produce timidity on the 
part of the sheriff and cause him to decline to sell property 
claimed to be exempt, does not operate to invest a court of equity 
with a jurisdiction to inquire into the right to levy and sell. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


Thrasher, Davis & Hampton tor Appellant. 
E. C. F. Sanchez tor Appellees. 
Tue Cuter Justice delivered the opinion of the court. 


Phillips filed his bill in equity alleging that he obtained 
a writ of attachment under which the sheriff levied upon 
certain personal property, to-wit: horses and corn of defen- 
dant Crichton. Crichton made application under the stat- 
ute of 1869, to the sheriff, to set apart the property levied 
upon, as exempt from levy and sale, and notice was given 
to the plaintiff of the time and place of appraisement for 
that purpose. Appellant alleges that the defendant Cfich- 
ton was not the head of a family, residing in this State, 
and is therefore not entitled to claim the exemption, and 
prays an injunction restraining the defendant and the sher- 
iff from proceeding with such appraisement and claim of 
exemption. The bill was demurred to and the chancellor 
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dismissed the bill for want of equity, whereupon complain- 
ant appealed. 

If the allegation of the bill is true, that the defendant in 
attachment was not the head of a family residing in this 
State, no such exemption can be claimed by him, and no legal 
impediment exists against the subjection of the property to 
the payment of debts, and the defendant cannot lawfully 
prevent it. The statute of 1869 (chap. 1715, sections 7 and 
8) provides a mode by which the head of a family residing 
in this State may have an appraisement of all his personal 
property and select from it so much as he claims is exempt 
from levy and sale. [It was said in the opinion in Haynes 
vs. McGehee, (17 Fla., page 162,) that sections 7 and 8 
“ provide a method of ascertaining what personal property 
is exempt.” What I desired to say was, that the law 
gives the party a means of making selection of property 
claimed as exempt.] The act does not provide how the 
questions of fact entitling a party to the exemption are to 
be determined, as to personal property. The party cannot 
determine it, and the sheriff cannot. It depends upon 
matters of fact to be determined by the courts of law. 

It has long been the settled rule that the courts of chan- 
cery will not, except in peculiar cases, entertain questions 
of trespass or other controversies respecting the possession 
or title of personal property, where an adequate remedy 
can be had at law. The exceptions are when the property 
has some quality or character, the loss of which cannot be 
adequately compensated for in damages, as when they are 
articles of great antiquity, or family relics, ornaments, heir 
looms, &c., whose peculiar value, as such, cannot be esti- 
mated in money. See 1 Story’s Eq. Jur., 708,709; Haynes 
vs. McGehee, 17 Fla., 159. 

But the appellant insists that an act of the Legislature, 
chapter 1944, being an act to amend an act providing for 
setting apart exempt property, &c., approved February 24, 
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1873, (which provides that if a sheriff or other officer shal] 
levy on and sell any personal property exempt from forced 
sale, he shall be guilty of a felony and severely punished,) 
renders it so dangerous to levy upon and sell personal prop- 
erty that sheriffs will not venture to sell, when a claim of 
exemption is made, and places a creditor at an unfair dis. 
advantage, from which he can only be extricated by the 
present form of proceeding in a court of equity. It is not 
correct, however, to assume that because the Legislature 
may have, unintentionally or otherwise, created obstacles 
in the way of the ordinary enforcement of judicial process, 
(as by increasing the personal hazard of the sheriff,) that a 
court of equity can assume legislative powers for the pur. 
pose of avoiding such obstacles, and create a jurisdiction 
which it had never had, and which the Legislature had not 
conferred. If the Legislature had made it a felony in a 
sheriff to serve and execute legal process, it cannot be said 
that chancery acquired by such legislation any additional 
field for the exercise of its jurisdiction. See Finnegan vs. 
City of Fernandina, 15 Fla., 379, 383. 

We undertook in Loring vs. Wittich, 16 Fla., 498, 507, 
to indicate some of the existing legal remedies in a case of 
this kind, remedies that yet exist, and it is not necessary to 
repeat the suggestions there made. 

Counsel for appellant insists that in Loring vs. Wittich, 
the court considered and passed upon the merits of that 
case, which was similar to this. In that case, however, 
the Circuit Judge had granted an injunction restraining 
Loring and the sheriff from further attempts toward an 
appraisement and selection upon a claim of exemption, the 
ground of the injunction being that Loring, the defendant 
in execution, had not in his affidavit and in his answer 
stated that he was the head of a family residing in the 
State. While we did proceed to show that we thought he 
had stated that fact substantially, and in proper terms, to 
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entitle him to have an appraisement made and that if his 
answer was true he might interpose a “claim ” of exemp- 
tion, and this court reversed the decree which in terms de- 
clared the property liable to levy and sale, and enjoined any 
further claim or proceeding to exempt it, we also took oc- 
casion to suggest the question whether the suit in equity 
could be maintained, although that question was not con- 


sidered in the argument of the case or in the disposition of 


it. Had this court sustained the injuction, it might well 
be said that we had sustained the equity jurisdiction. 

In the several cases heretofore presented to this court, 
where this question has occurred, the jurisdiction has uni- 
formly been denied, upon the ground that an adequate 
remedy existed at law, and there is no legislation extend- 
ing it to the court of chancery. Finnegan vs. City of Fer- 
nandina, 15 Fla., 879; Bryan vs. Long, 14 Fla., 366; 
Haynes vs. McGehee, 17 Fla., 159. 

The decree of the Circuit Court dismissing the bill is 
affirmed, with costs against the appellant. 


Mr. Justice Westcott did not sit in this case. - 











Wiii1am G. CaristopHeR vs. Urtan Bowpen, SHERIFF, 
ET AL. 


1. A court of equity has no jurisdiction of a bill filed to enjoin parties 
and sheriff from proceeding to appraise and claim the éxemption 
of personal property, levied upon by fi fa., even though it be al- 
leged that the judgment and execution are for the purchase money 
of the property. 


2. The appraisemeut and selection of personal property, claimed to be 
exempt from levy and sale, do not determine whether the property 


39R 











604 SUPREME COURT. 








Christopher v. Bowden et al.—Opinion of Court. 














is lawfully exempt. That question is for a court of law to deter. 
mine. , 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


A, Doggett for Appellant. 
C. P. Cooper for Appellee. 
Tue CureFr Justice delivered the opinion of the court. 


The bill alleges that Appellant sold to Pickett a number 
of oxen, and took, to secure the purchase money, a promis- 
sory note, which note not being paid at maturity, was put 
in judgment against Pickett, and execution thereon issued 
to the sheriff, who levied upon some of the identical oxen, 
whereupon Pickett makes a claim that the oxen are exempt 
from levy and sale, notifies the sheriff, and the sheriff is 
about to take measures to inventory and appraise the prop- 
erty to the end that Pickett may make a claim of exemp- 
tion. Complainant claims that the judgment being for the 
purchase money, the property cannot be claimed as exempt, 
as he has a specific lien upon it therefor, under the Consti- 
tution and laws, and prays that an injunction may be 
granted restraining proceedings under the claim of exemp- 
tion and from releasing the oxen from the levy. Defendant 
moved to dismiss the bill which was granted, and the bill 
was dismissed, whereupon complainant appealed. 

Counsel argue and submit the question whether, under 
the constitutional provisions in respect to exemptions, the 
seller of personal property has not a right to assume that 
the purchaser cannot claim exemption of goods from sale 
for the purchase money. But this is not a bill to foreclose 
a specific lien, as for purchase money, and therefore the 
question cannot arise here for determination. 
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We have heretofore held, and upon further consideration 
must still hold, that a court of chancery has no jurisdiction 
of a bill to enjoin parties from making a claim of exemp- 
tion of personal property, levied upon under a fi. fa. or at- 
tachment. It is a question of the right of possession of 
the property. If the sheriff, after appraisement and selec- 
tion, still holds and refuses to deliver it to the defendant in 
execution, the defendant may sue for it, or its value, and 
thus try the question. If the sheriff surrenders it he is 
liable to the plaintiff in execution, unless the property is 
lawfully exempt. The appraisement and selection of prop- 
erty claimed to be exempt does not determine the question 
of its liability to levy and sale. The jurisdiction of chan- 
cery has been denied in the following cases: Haynes vs. 
McGehee, 17 Fla., 159; Bryan vs. Long, 14 Fla., 366; 
Phillips vs. Chrichton, 17 Fla., (decided at the present 
term,) and the principle is considered in Finnegan vs. City 
of Fernandina, 15 Fla., 379. 

The decree dismissing the bill is affirmed. 





Joun W. Price, APPELLANT, vs. ALEXANDER P, PRICE ET 
ux., APPELLEES. 

Payment of the purchase price of land, upon a parol agreement to con- 

vey, no other act being done by either party under the agreement, 


is not enough to take the case out of the statute of frauds, and 
a court of equity cannot decree a specific performance. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


Thrasher, Davis & Hampton for Appellant. 
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Thomas F. King for Appellees. 
Tue Cuter Justice delivered the opinion of the court, 


This is a bill filed to compel a specific performance of 
a verbal agreement for the sale and conveyance of land. 
The bill alleges that the complainants (appellees) conveyed 
to appellant one hundred acres of land, and in considera- 
tion of such conveyance appellant agreed, verbally, to con- 
vey to Mrs. Price, one of the complainants, a certain forty 
acres described in the bill, but that appellant afterwards 
refused to convey to her the forty acres. The bill then 
prays that appellant may be decreed to execute a deed ac- 
cording to his agreement. There is no allegation that ap- 
pellant put complainant, in possession of the land, or that 
they have been in possession, or that they have made any 
outlay or improvements on the land described. 

After answer and replication, testimony was taken by 
both parties and a decree was entered directing appellant to 
convey the land as prayed and that he pay the costs. 

From this decree an appeal is taken. 

Without reference to the testimony, and upon the state- 
ments of the bill alone, the prayer should have been refused. 

Payment of the consideration or purchase price of land 
upon a parol agreement to convey, is not sufficient to take 
the case out of the statute of frauds. 

This doctrine was so fully considered in Tate vs. Jones, 
16 Fla., 216, that we will only refer to that case for the 
rule upon this question. If the consideration was paid and 
nothing else was done foward carrying out the verbal con- 
tract, the purchaser can only have a remedy at law to re- 
cover the purchase money. 

The decree is reversed and the bill must be dismissed 
with costs. 
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Jonn Brownz, APPELLANT, vs. ADALINE Brownz, ET ALS., 
APPELLEES. 


1. A suit in equity to sell land mortgaged, and to apply the proceeds 
thereof to the payment of a promissory note secured by the mort- 
gage, is an action upon a contract founded upon an instrument of 
writing under seal within the meaning of the tenth section of chap- 

- ter 1869, of the Laws of Florida, entitled ‘‘ An act of Limitations 
in Civil Suits,’’ approved February 27, 1872, and such suit can be 
maintained in equity, notwithstanding an action at law upor the 
note is barred. 

2, Amending a pleading after demurrer overruled thereto, is a waiver 
of the demurrer. 


3. Chapter 2004, Laws, which requires that the original mortgage or a 
certified copy of the same shall form a part of the bill of com- 
plaint, contemplates a copy certified by the officer authorized by 
law to make a certificate of the character named. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


R. W. Davis, W. W. Hampton, B. H. Thrasher for Ap- 
pellant. 


1. On the 29th October, 1878, complainant (appellant) 
filed his bill in chancery against defendants (appellees) to 
foreclose his mortgage upon certain lands therein described, 
the mortgage being given to secure the sum of two thous- 
and five hundred dollars evidenced by mortgage and a note 
for that sum and of even date with mortgage. 

2. On April 7, 1879, defendants demurred to complain- 
ant’s bill because neither the original nor copy of mort- 
gage had been attached, and because there was no equity in 
bill, and complainant was not entitled to relief sought. 
Demurrer was sustained, and complainant amended by 
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adding original mortgage in compliance with order of 
court. 

8. On September 17, 1879, complainant, after notice to 
defendants, asked the chancellor for a decree pro confesso, 
which the chancellor denied, and gave defendants 20 days 
to answer, plead or demur. 

4. On October 4, 1879, defendants filed their plea of the 
statute of limitations, and alleged “that the note sued on 
in complainant’s bill did not accrue within five years next 
before filing and exhibiting of complainant’s bill.” And 
further, that Sarah R. Barnes, Thomas H. Barnes and 
Louisa 8. Barnes, “say that said note sued on, is not their 
act and deed.” ; 

5. On the 21st October, 1879, the said bill and plea (after 
notice and upon appearance of all parties) was heard before 
the chancellor, when the plea was sustained. 

6. From this ruling and decision an appeal was made to 
this court, December 16, 1879. 

We do not discuss the first, second and third assignments 
of error, these being mere interlocutory matters which can 
have little effect upon the merits of this appeal. To the 
fourth and fifth assignments only we address ourselves. 

Under the statutes ot Florida, a mortgage, being an in- 
strument under seal, is not barred until after the lapse of 
twenty years. Acts 1872, (chap. 1869,) 22. 

Is the right to foreclose a mortgage barred because the 
note, which it is given to secure, is barred? It certainly is 
not. 

“ The fact that the debt secured by a mortgage is barred 
by a statute of limitation, does not necessarily, or as a gen- 
eral rule, extinguish the mortgage security, or prevent the 
maintaining of an action to enforce it. The statute of 
limitations does not in any way apply to the mortgage se- 
curity.” Jones on Mortgages, §1202. 

“The debt and the mortgage are distinct causes of ac- 
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tion, and distinct remedies may be pursued upon them.” 
Jones on Mortgages, §1203; 42 Cal. Rep. 493; 26 Cal. 
Rep., 141. 

“ A debt secured by a mortgage is not barred until the 
statute has run against the mortgage.” Almy vs. Wilber, 
2 W. & M., 371; 1 Brightly’s Dig., 552, (Limitations.) 

“ The fact that a note is barred by the statute, does not 
estop the holder from proceeding on the accompanying 
mortgages—the bar of the statute does not extinguish the 
debt.” 1 Brightly’s Dig., 552, (Limitations) ; Sparks vs. 
Pico, 1 McA., 497. 

“ With us the limitation of actions is regulated entirely 
by statute, the mere lapse of time not being, at common 
law, pleadable in bar thereof.” 2 Chitty on Contracts, 
1214, (last Ed.) 

Among the first English statutes upon this subject was 
21 Jac. I., c. 16, which enacts “ that all actions of account 
and upon the case, * * * and all actions of debt 
grounded upon any debt or lending, without specialty, and 
all actions of debt for arrearages of rent, shall be com- 
menced and sued within six years,” &c. 2 Chitty on Con- 
tracts, 1215, (last Ed.) 

It will be observed that even in this enactment a specialty 
is excepted. A mortgage or lien is defined in law to be a 
specialty. See Bouv. Dict. 

“But,” says Chitty, “this statute does not discharge or 
extinguish the debt, it only bars the remedy, and accord- 
ingly it is held that a lien in respect of the debt is not de- 
stroyed though the remedy by writ, to recover the debt 
itself, may be gone.” 2 Chitty on Contracts, 1215, (last 
Edition.) 

Our own statute is similar in effect to the English stat- 
ute. It does not extinguish the debt. Its language is: 
“ Actions other than those for the recovery of real prop- 
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erty can only be commenced as follows:” * * * Acts 
1872, page 21. 

We quote from Parsons on Contracts: “The statute 
only declares that no action shall be maintained, but not 
that the cause of action is made void. Hence, although 
the remedy by action is lost, a lien is not lost. If one holds 
a note, against which the statute has run, and also a mort- 
gage or pledge of real or personal property to secure it, he 
cannot sue the note, but can take or hold possession of the 
property and sell it, if it be personal, with proper precan- 
tions, or have a bill in equity to foreclose his mortgage. And if 
his lien, whatever it may be, fails to pay the whole amount 
of the note, he loses the remainder, because he can have 
no action upon it although he may have proper process, 
founded upon the debt and the security, to establish his lien 
and make it available in payment of the debt.” 2 Par- 
sons on Contracts, (third Ed.,) page 379, sec. 8; 32 Miss. 
Rep., p. 212. 

This court in Buckmaster vs. Kelly et al., 15 Fla. Rep., 
180, have thoroughly discussed this question, and there de- 
cide that nineteen years will bar a mortgage where note 
was barred. The court, however, seems to have been goy- 
erned by “ the other numerous circumstances going to show pre- 
sumption of payment.” Particular attention is called to 
second paragraph, page 198 of this decision. 15 Fla. 
Rep., 180. 

In support of the theory of the above cited case we 
make this reference: “‘ The presumption from lapse of time 
that will bar a mortgage when the mortgage is in posses- 
sion, &c., * * * isamere presumption which may be 
repelled by circumstances.” 29 Grattan Rep., 27. 

But in this particular mortgage appellant claims that, 
outside the note, there is an independent covenant to pay 
the debt. We invite the attention of the court to the pro- 
viso in the mortgage. The distinct language used is that 
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the mortgage is to become void “ when the party of the first 
part shall pay to the party of the second part the sum of two 
thousand five hundred dollars in eighteen months after date 
hereof.” After this distinct covenant the mortgage con- 
tinues, “ as well also the amount of promissory note,” &c. 

“Tt is conceded, however, that when the mortgage itself 
contains a covenant for the debt, this being an instrument 
under seal, although a mortgage note not under seal might 
be barred under a shorter period of limitations than that re- 
quired to bara sealed instrument, the remedy upon the 
mortgage would be barred only by lapse of the longer period 
required to bar a recovery on sealed instrument.” Jones on 
Mortgages, §1207, (latter clause); 28 Ill. Rep., 44. 

In Wilkinson vs. Flowers, 37 Miss. Rep., 579, Putnam J. 
says: “ A reference to the condition contained in the mort- 
gage shows that it is to remain in full force until the debt 
shall be paid. The creditor has a double remedy ; one upon 
the deed to recover land; another upon the note to recover 
judgment and execution for the debt; and it does not fol- 
low that he cannot recover upon the one, although some 
technical difficulty or objection may exist as to his recovery 
upon the other. The debt remains although the statute of 
limitations may discharge the remedy upon the note.” 37 
Miss. Rep., 579; 32 Miss. Rep., 212. 

It is contended in the supplemental brief of Mr. Hilton, 
counsel for appellees, that our statute of limitations is bor- 
rowed from California, where, he claims, it had existed for 
twenty years before being adopted in Florida. That, there- 
fore, the constructions given the statute by California 
courts is binding here. 

How the learned gentleman arrives at the conclusion 
that our statute is borrowed from California, we cannot un- 
derstand. There are, perhaps, no two States in the Union 
whose statutes of limitation are more déssimilar than those 
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of Florida and California. For the California statute, see 
California Code Procedure, §335, 341. 

In California no discrimination is made between sealed 
and unsealed instruments, but they are all controlled by 
the sweeping clause of “contract, obligation or liability 
upon an instrument of writing executed in this State.” Ibid. 

Our statute is vastly different and discriminations are 
made between different classes of writing. 


Jesse H. Goss on same side. 
R. B. Hilton for Appellees. 


In the Bank of the United Sates vs. Daniel, 12 Peters, 
on page 56, the court used this language with reference to 
the application of the statute of limitations toa suit in 
chancery then before them : 

“The courts of law and equity have concurrent jurisdic- 
tion, and the complainants having elected to resort to 
equity, which they had the right to do, were as subject to 
be barred by the statutes, by the one court as in the other. 
In such cases the courts of equity act in obedience to the 
statute of limitations, from which they are no more exempt 
than courts of law.” 

The general proposition which I maintain as founded 
‘ upon principle and sustained by abundant authority is that 
wherever a party has the alternative for the adjudication 
of his rights of a resort either to a court of law or of 
equity, the statutory period which would preclude his suc- 
cess at law will be equally fatal to him in equity. 

In England, and in this country, when not otherwise re- 
stricted by statute, as against the mortgagor in possession 
the mortgagee has three remedies. He can sue at law on 
his note or bond, for the security of which the mortgage 
was given; bring @jectment to obtain possession of the 
land, or go into equity for the foreclosure of the right of 
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redemption. In this State, since the statute ‘of 1853, 
(chapter 525,) his remedies are but two: action on the 
note or bond at law, or suit in equity for foreclosure. In 
either case satisfaction of the debt is the object which, if 
not otherwise satisfied, is obtained by sale of the mortgage 
property. In either case it is a suit for the recovery of 
money. 

Neither in England, nor in those American States in 
in which the remedy by ejectment lies, can foreclosure be 
had after the lapse of such time as bars ejectment, or in 
other words tolls the right of entry. So long as the stat- 
ute of limitations permits ejectment, so long will equity, 
acting on the analogy of the statute, permit a foreclosure 
and no longer. 

The only legal remedy in Florida being an action on the 
note, maintainable only within the statutory period of five 
years, in this State foreclosure must also be brought within 
five years from the maturity of the debt. 

It is admitted that in many of the States (and the same 
was doubtless true in Florida prior to the statute of 1848, 
fixing seven years as the limitation of actions for the re- 
cover of lands) asuit for foreclosure may be brought at any 
time within twenty years. But it is because that is the 
limit for ejectment in those States. 

But in other States, where ejectment is limited to less 
than twenty years, as in Connecticut—1 Day, 124; Vermont, 
19 Vermont, 526; Arkansas, 16 Arkansas, 145; 21 Ar- 
kansas 371; Mississippi, 30 Mississippi; 32 Mississippi, 
215—foreclosure is restricted to a corresponding period. 

For decisions in States holding in specific terms that the 
statutory period for the recovery on the note having ex- 
pired, there can be no foreclosure of the mortgage, see 
Pollock vs. Morrison, 41 fIll., 516 ; 38 Tll., 44; Schmucker 
vs. Sibert, 18 Kans., 104 ; 12 Texas, 427 ; Perkins vs. Sterns, 
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28 Texas, ‘561; Lord vs. Morris, 18 Cal., 482; Kayger vs, 
Riley, 2 Neb., 20. 

In Dearman vs. Wyche, 9 Simons, 592, on the plea of 
the statute of limitations (3 and 4 Will. 4,) to a suit in 
equity for foreclosure, the Vice-Chancellor (Shadwell) said: 
“Tt seems to me, although I am sorry to be obliged to do 
80, that I must allow this plea; for, although it has been 
said that a bill of foreclosure only seeks the exclusion of 
an equity, yet it is in substance a suit in equity for the re- 
covery of money. If the opinion of any counsel were asked 
how money due upon a mortgage could be got in or recov- 
ered, he would at once advise a bill of foreclosure. It isa 
duit to recover money,and * * * [think the plea is 
good.” 

When the same case came up for further hearing, the 
plaintiff having amended his bill, the Vice-Chancellor used 
this language: “ Where it is evident that the only claim 
which a party has to the assistance of a court of equity is 
that as mortgagee he is entitled to require the interference 
of the court to remove legal impediments to his recovering 
what he is entitled to in a court of law, and the court sees 
that his remedy at law is barred, it will not interfere to 
assisthim. * * * If the plea is right, the plaintiffs are 
precluded from recovering the mortgage money in a court 
of law; and this court will not assist them to recover what 
it sees they have no right to recover. I think the plea is 
right, and that it must be allowed.” 

Says Judge Sawyer of the United States Circuit Court, 
“Statutes of limitations operate upon the subject matter, 
not the form of the action or the tribunal.” Hardy vs. 
Harbin, 4 Sawyer, 536, (U. 8. Dig. 1878, p. 473). 

‘¢ When the relief sought in equity is not more compre- 
hensive than that which might have been obtained in an 
action for money had and received, the complainant is bar- 
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red, as he would have been at law by the statutes of limi- 
tations.” Tiernan vs. Rescariene’s adm’r, 10 G. & J. 

This court, in Pasco vs. Gamble and Poole, 15 Fla., 562, 
commenting on our mortgage act of 1858, says “the re- 
lation between mortgagor and mortgagee is essentially 
changed.” This is unquestionably true; equity had not 
before that time brought about a greater change in the an- 
cient common law doctrines in regard to the mortgages 
than did this statute in the relative rights of the mortgagor 
and mortgagee as existing in Florida at the date of its pas- 
sage. 

Finally, as to the argument founded upon the “ condi- 
tion” or defeasance contained'in the mortgage, I submit 
that the condition in a mortgage, now altogether superfly- 
ous, is purely for the benefit of the mortgagor. Under it 
the mortgagee can possibly claim nothing. 


OUR STATUTE OF LIMITATIONS AS CONSTRUED BY THE COURTS 
OF THE STATE FROM WHICH WE ADOPTED IT. 


I have referred to the decisions in California in support 
of the defense set up by the appellees. (See Lord vs. Mor- 
ris, 18 Cal., 482; U. 8. Dig., 1862, p. 405; Arrington vs. 
Liscom, 34 Idem, 363; McCorntfick vs. Brown, 36 Id., p. 
180.) It is from that State we derive our statute of limi- 
tations, where it had been in force for more than twenty 
years prior to its re-enactment in Florida, and again and 
again passed upon by her highest courts in its application 
to mortgages. I invoke then the following well established 
principle as conclusive: “ Where one State borrows or adopts 
a law from another, it is well settled that the judicial construc- 
tion given to the statute in the State where it originated follows 
it to the State of its adoption.” Bemis vs. Becker, 1 Kan., p. 
348 ; Cooley Con. L., 3 Ed., p. 53, and numerous authori- 
ties there cited. 

“Tt is a common reasoning that the adjudged construc- 
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tion of the terms of a statute is enacted, as well as the 
terms themselves, when an act which has been passed by 
the Legislature of one State or country is afterwards passed 
by the Legislature of another.” 3 Gray, 451. 

This rule applies with peculiar force in the present in- 
stance, because the construction given to the act by the 
California courts is the only one which can harmonize it 
with our law of mortgages. (Chap. 525.) And when the 
Supreme Court of that State, in Lord vs. Morris, supra, 
having declared that “where an action on a promissory 
note secured by a mortgage is barred by the statute, the 
mortgagee has no remedy upon the mortgage,” they added, 
“this is the law under the peculiar statute of limitations 
of California, which differs so materially from other stat- 
utes that decisions under them contrary to this rule do not 
affect it.” They said what it seems to me this court, with 
even stronger reasons, will say. 


R. F. Taylor and E. C. F. Sanchez on same side. 


’ Mr. Justice Westcott delivered the opinion of the 
court. 


On the 29th of October, A. D., 1878, John Browne filed 
his bill in the Cireuit Court of the State of Florida for the 
Fifth Judicial Cireuit in the County of Alachua, against 
Adaline Brown, Louis A. Barnes and Sarah R. Barnes, his 
wife, Thomas H. Barnes and Louisa J. Barnes, his wife, 
and Elizabeth G. Goldsmith, heir at law and administra- 
trix of Jeremiah Goldsmith, deceased, seeking to foreclose 
a mortgage upon real estate therein mentioned, executed on 
the 20th of April, A. D., 1867, by Leonard L. Browne, 
Adaline Browne, Louis A. Barnes, Susan J. Park, John 
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H. Park and Jeremiah Goldsmith, to secure a note in lan- 
guage as follows : 
$2,500. GAINESVILLE, FLa., February 4, 1867. 

Eighteen months after date we promise to pay John 
Browne, or order, two thousand five hundred dollars, with 
interest at 7 3-10 per centum, value received. 

Leonarp L. Browne, 
Joun H. Park, 
JEREMIAH GOLDSMITH, 
Louis A. BaRngs. 

There was demurrer to the bill on the ground that 
neither the original mortgage, nor a certified copy thereof, 
formed a part of the bill of complaint. The demurrer 
was sustained with leave to plaintiff to amend. The amend- 
ment made was the filing of a certificate by one of plain- 
tiff’s attorneys, that the mortgage attached to the bill was 
a copy of the original mortgage. This amendment was 
stricken out, and the original mortgage was thereupon, by 
leave of the court, filed and attached to the bill. 

The ruling of the chancellor upon the demurrer is the 
first error assigned. The plaintiff having amended his bill 
after this ruling upon the demurrer, cannot be heard here 
to question its correctness. The striking out the certificate 
of plaintiff's attorney was proper. The law contemplates a 
copy of the mortgage, certified by the officer authorized 
by law to make a certificate of the character named. A 
certificate of an attorney is not contemplated by the stat- 
ute. This disposes of the first and second grounds of ap- 
peal as stated in the petition of appeal.. 

The third ground stated is because the chancellor erred 
in his order of September 17, 1879, in denying complain- 
ant’s motion for a decree pro confesso. There is no such 
motion in the record. 

The remaining grounds of appeal, as stated, are based: 
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upon the rulings of the chancellor, pronouncing the follow- 
ing pleas good: 

First. That the promissory note mentioned, set out, and 
sued upon in the complainant’s bill of complaint for the sum 
of two thousand five hundred dollars, which bears date 
the fourth day of February, A. D., 1867, and is attached 
to complainant’s said bill as a part thereof, and is referred 
to therein as exhibit A, and which is the foundation of the 
complainant’s bill herein, for the collection of which the 
said bill has been exhibited against these defendants, did 
not accrue within five years next before the filing and ex- 
hibiting of the said complainant’s said bill against these 
defendants, and that the said complainant is estopped and 
barred by the statute of limitations of the State of Flor- 
ida from further claiming or collecting the said promissory 
note sued upon in the bill herein, or any part thereof. 

Second. . And the said defendants, &c., say that the said 
promissory note sued upon in the bill herein is not their act 
and deed; and that they, nor either of them, have ever 
undertaken and promised in manner and form as is alleged ; 
and that they, nor either of them, have ever been in any 
way bound or obligated to pay said note, or any part thereof, 
all which matters and things, &c. 

Treating the first plea as it has been treated in argument, 
that is, as setting up a limitation of five years as a bar to 
this suit, the question here presented is whether in this 
State five years isa bar toa suit in equity to subject to 
sale real estate mortgaged to secure the payment of a sum 
due, as shown by a promissory note named in the mortgage. 
Our statute provides that a civil action upon any contract, 
obligation or liability, founded upon an instrument of writ- 
ing under seal, shall be commenced within twenty years 
after the cause of action shall have accrued; and that a 
like action upon any contract, obligation or liability, 
founded upon an instrument of writing not under seal, shall 
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be commenced within five years after the cause of action 
shall have accrued. 

It is thus apparent that if this is an action upon a con- 
tract, obligation or liability, founded upon an instrument 
of writing under seal, within the meaning of the statute, 
this is not a good plea. 

The question here, therefore, is: Is a suit in equity upon 
a mortgage of real estate to subject the mortgaged property 
to sale, and to apply the proceeds to the extinguishment of 
the mortgage debt, such a civil action? In considering 
this question it must be remembered that this statute of 
limitations was passed when the code of practic was in force, 
under which the term civil action embraced both actions at 
law and suits in equity. 

There are conflicting decisions upon many of the very 
interesting questions in reference to mortgages which have 
been alluded to in argument at bar; but as to this precise 
question, which is reglly the only question in the cause, we 
find no conflict in the views of the courts. 

An action of similar character to this is found in 29 
Barb., 285. In that case the Supreme Court of New York, 
in speaking of the nature of the action, say: “If this is 
substantially an action upon the note, then it is barred ; for 
it is an action upon simple contract, and must be brought 
within six years. (Code, §90.) And the plaintiff in such 
case fails, not because the debt is in fact shown to be paid, 
but because the law forbids the action. The remedy is taken 
away. But this is not in terms or effect an action upon the 
note, * * * andI think herea distinctionmay be drawn 
between an action upon the note for the purpose of enforcing 
a personal liability and an action upon the mortgage for the 
purpose of enforcing the lien upon the real estate.” 

The Court of Appeals of New York, (15 N. Y., 510,) 
speaking of the character of an action similar to this, says: 


“The action to foreclose a mortgage is breught upon an in- 
40R 
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strument under seal, which acknowledges the existence of 
the debt to secure which the mortgage is given; and, by 
reason of the seal, the debt is not presumed to have been 
paid until the expiration of twenty years after it becomes 
due and payable. The six years’ limitation has no appli- 
cation to a mortgage. In fact, all instruments under seal 
are expressly excepted therefrom.” 

These views of the courts of New York are very impor- 
tant and of great weight in determining the nature of this 
suit when the statute of limitations of that State is exam- 
ined and considered with reference to our own statute. 
There was a limitation of six years to all “ actions of debt 
founded upon any contract, obligation or liability not under 
seal,” and a like limitation to all actions of account or as- 
sumpsit founded on any contract or liability express, or im- 
plied. (2 R.8., 244.) These limitations, it will be seen, 
are held to be inapplicable to a suit to subject mortgaged 
property to sale. It will also be seen,that a suit of this 
character is held to be embraced within that section of the 
statute which reads as follows: “After the expiration of 
twenty years from the time a right of action shall accrue 
upon any sealed instrument for the payment of money, 
such right shall be presumed to have been extinguished by 
payment; but such presumption may be repelled by proof 
of payment of some part, or by proof of a written acknowl- 
edgment of such right of action within that period.” 

If an action upon a mortgage is an action upon a sealed 
instrument for the payment of money, within the meaning 
of this section ot the statute in New York, it is as clear as 
any proposition can be that an action upon a mortgage in 
Florida is an action upon a contract, founded upon an in- 
strument of writing under seal. Inspeaking of the nature 
of an action upon a mortgage as distinguished from an ac- 
tion on the note which the mortgage was given to secure, 
Warner, J., speaking for the Supreme Court of Georgia, 
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(8 Ga., 326,) says: “ Because the remedy on the note is 
barred by the statute in six years, it does not follow that 
the creditor’s remedy on the mortgage, being a sealed in- 
strument, is also barred. The creditor’s remedy on the 
mortgage is not barred until twenty years.” The Supreme 
Court of Wisconsin, in speaking of the same subject, (21 
Wis., 329,) says: “ The action to foreclose is upon an instru- 
ment under seal, which acknowledges the debt, the payment 
of which it is given to secure. And it being thus under 
seal, the equitable remedy upon it is not lost, although an 
action upon the note may be barred.” 

It is thus seen that this case is embraced within a very 
narrow compass. Is the remedy upon the mortgage a sealed 
instrument by which asale of the land, no matter in whose 
possession it may be, is had, a distinct and different thing 
from the remedy upon the note by which a general judg- 
ment against the maker thereof alone is had? Is the act 
of resorting to a court of equity to sell the mortgaged 
premises an action upon a contract, founded upon an instru- 
ment of writing under seal? These are the questions to be 
determined. It seems to me to be perfectly clear that there 
is a marked difference between an action for the sale of the 
land on the one hand, and an action for a general judgment 
on the other; and it is also very plain that the action upon 
the mortgage is upon a contract founded upon an instru- 
ment under seal. The action upon the note is a personal 
action, sounding in damages only. The action upon the 
mortgage is a proceeding to subject ‘the subject-matter of 
the mortgage contract, the land, to sale. They are pro- 
ceedings governed by different rules. They reach different 
ends. True, the consideration for each may be the same, 
but because the debt may be evidenced as well by the note 
as by the mortgage does not make the one identical with 
the other. Being similar in so far as they each constitute 
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evidence of the debt, does not necessarily make them alike 
in other respects. 

Our view is that, in this State, the letter of the statute 
covers the case; that a limitation by it, applicable to this 
suit, is found in the letter of the law; that there isno room 
for argument based upon the views expressed by courts 
acting by analogy to limitations at law, or upon presump- 
tions of payment by lapse of time, or upon the theory that 
a mortgage isan incident of the note,and when the remedy 
upon the note is barred the remedy upon the mortgage, its 
incident, is gone, or upon other rules established by courts 
based upon a legislative enactment or policy different from 
that announced in this statute. 

In this connection our attention has been called to the 
statute (chap. 525, laws,) of this State entitled “ An act to 
amend the laws now in force in relation to mortgages,” ap- 
proved January 8th, 1853. 

The effect of this statute is not to take away any reme- 
dy in equity. It takes away the legal right of possession 
from the mortgagee and places it in the mortgagor, but as 
held in Gamble vs. Pasco, 15 Fla., 562, the possession of 
the mortgagor is subject to be controlled in a court of 
equity when he is guilty of acts inconsistent with such pos- 
session. That case in no degree limits the equitable rights 
or remedies of the mortgagee. On the contrary, the equi- 
table right of the mortgagee under certain circumstances 
to have a receiver of the mortgaged property, notwith- 
standing the fact that at law the statute takes away all le- 
gal right of the mortgagee to his ejectment, or other action 
at law by which he can obtain possession, is sustained. So 
far as the remedy by suit in equity for the sale of the mort- 
gaged land is concerned, the statute provides expressly that 
mortgages shall be held subject to the same rules of fore- 
closure, to the same regulations, restrictions, restraints and 
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forms, as “ now are, or hereafter may be prescribed by law 
in relation to mortgages.” 

There is in this State no method either at law or in 
equity by which a mortgagee can be adjudged absolute 
owner of the mortgaged property ; in other words, we have 
no strict foreclosure. His equitable remedy here is a sale 
of the property to pay his debt, and his rights at law are 
confined to actions personal upon the debt and the sum- 
mary remedy under the act to regulate the foreclosure of 
mortgages by the courts of common law. This last pro- 
ceeding has been called “an anomalous one for which 
neither the courts of common law nor equity furnish a pre- 
cedent.” It has been held, however, that after a judgment 
in a common law suit upon the debt, he cannot obtain 
another judgment under the statute, and a judgment under 
this statute is called “a judgment at law,” (2 Fla., 184,) 
and in Georgia, as to a similar statute, it has been held that 
although the remedy upon the note in a simple action at 
law may be barred, this special remedy “ on the mortgage, 
being a sealed instrument,” is not barred. 8 Ga., 325. 

If the expiration of the time limited at law as the period 
within which an ejectment might be brought would in 
equity have created a presumption of payment of the 
mortgage debt, anterior to this statute, a question never 
passed upon in this State, then upon the abolition of the 
right at law, in analogy to which the court of equity cre- 
ated this presumption, it seems to me as a matter of course 
that the presumption, so far as it was based upon the ex- 
istence of the rule at law, must pass away with it. 

In the absence of the provision of the statute fixing a 
limitation to this suit, and of the section of the statute 
(12) limiting all actions for relief not expressly provided 
for in the other sections, (for we think this section (12) 
would otherwise embrace this action, 24 How., 285,) then 
there would be either no rule of limitation in analogy to 
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which a court of equity would act or the rule would be the 
limitation upon the note. We do not think, however, that 
that rule would be adopted as an absolute bar, (these not 
being cases of concurrent jurisdiction,) to the equitable 
remedy upon the erroneous idea sometimes announced that 
the limitation of the remedy destroys the debt, but that 
the expiration of the time would simply create a presump- 
tion of payment, that presumption being of matter of fact 
liable to be overthrown by proper evidence. In cases of 
concurrent jurisdiction, where the statute bars the remedy 
at law, there a court of equity, acting not by analogy, but 
in obedience to the statute, makes the limitation a bar to 
the equitable remedy equally as effective and extensive a8 
the statute bars the remedy at law, but in cases other than 
those of concurrent jurisdiction, such as actions of eject- 
ment, writs of right and real or possessory actions, and ac 
tions upon the note, and a suit in equity to subject the land 
to sale, where the jurisdiction is not concurrent, the statu- 
tory limitation is adopted by analogy, the court of 
equity conforming itself to the public policy, evidenced by 
the statute, and adopting that period as the time in which 
payment and satisfaction is presumed. 

This distinction in the matter of jurisdiction is well 
illustrated by the case in the Supreme Court of the United 
States, cited by respondents here, as the basis of their argu- 
ment, (12 Peters, 56,) and the case of Cleveland Insurance 
Company vs. Reed et al., 24 How., 287. The case in 12 
Peters was a case of concurrent jurisdiction. It was a bill 
in equity seeking partial relief against a bill of exchange, 
and judgment thereon asking an injunction to restrain the 
collection of an alleged excess which entered into the judg- 
ment through mistake. The Supreme Court of the 
United States as to this case say: “ The courts of law and 
equity have concurrent jurisdiction, and the complainants 
having elected to resort to equity, which they had the right 
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to do, were as subject to be barred by the statute in the 
one court as in the other. In such cases the courts of equity 
act in obedience to the statutes of limitation, from which 
they are no more exempt than the courts of law.” Here 
all the rights claimed arose out of the bill of exchange 
and the relief asked concerned the damages occasioned by 
its non-payment. The case in 24 Howard, 284, was the 
case of a bill to enforce a lien secured by mortgage, in 
effect, so far as this question is concerned, precisely this 
case. It arose in the District Court of the United States 
for the District of Wisconsin. Under the statutes of that 
State it is provided that where there are concurrent reme- 
dies at law and in equity, the remedy in equity is barred in 
the same time that the remedy at law is barred. It is fur- 
ther provided that “ bills for the relief in cases of the exis- 
tence of a trust not cognizable by the courts of common 
law, and in all other cases not herein provided for, shall be 
filed within ten years after the cause thereof shall accrue 
and not after that time.” The court held, upon bill filed 
for a foreclosure or sale of mortgaged property, that there 
was no corresponding remedy at law, and the bar of ten 
years was applied. There being no remedy at law corres- 
ponding to a suit in equity to sell the mortgaged land, 
the case of a bill‘in equity looking to that end does not 
present a case of concurrent jurisdiction, when viewed in 
reference to the action at law sounding in damages alone, 
and resulting in a general judgment. See 13 Wis., 274. 
The Supreme Court of the United States, in the case of 
Hughes vs. Edwards, 9 Wheat., 498, speaking of the rule 
in a State where there was no express limitation barring 
the right to foreclose a mortgage, says: “ In respect to the 
mortgagee who is seeking to foreclose the equity of redemp- 
tion, the general rule is, that where the mortgagor has been 
permitted to retain possession, the mortgage will, after a 
length of time, be presumed to have been discharged by 
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payment of the money ora release, unless circumstances 
can be shown sufficiently strong to repel the presumption.” 
This view is entirely inconsistent with the idea that a bill 
to sell mortgaged land presents a case of concurrent juris- 
diction to an action at law upon the note, and it must be 
apparent that the case in 12 Peters, 56, has no application 
here. Cases of concurrent jurisdiction are found stated in 
Story’s Eq. Pld’g, §751, and the distinction is well stated 
in 1 Story’s Eq., §529, where it is said, in cases where the 
demand is strictly of a legal nature, or might be cognizable 
at law, courts of equity govern themselves by the same 
limitations as to entertaining such suits as are prescribed 
by the statute of limitations in courts of common law. But 
when the demand is not of a legal nature, but is purely 
equitable, or where the bar of the statute is inapplicable, 
courts of equity have another rule, founded sometimes upon 
the analogies of the law where such analogy exists, and 
sometimes upon its own inherent doctrine, not to entertain 
stale or antiquated demands. See also 2 Jones on Mort- 
gages, 1192. 

Our attention has been called to that class of decisions 
which limit the suit in equity by analogy to the limitation 
at law to actions for the recovery of real property. 8 Met., 
87; 3 Mrid., 55°; 3 John. Chy., 135; 19 Vmt., 526; 21 
Ark., 385; 32 Miss., 226; 37 Miss., 585. 

This plea, it will be observed, does not set up seven years, 
which is the limitation applicable to an action for the “ re- 
covery of real property ” inthis State. Whether, therefore. 
an action of ejectment or a legal right to possession exists 
in the mortgagee, under the statute, at any time, is not 
herein necessarily involved ; and the cases in which courts 
of equity limit the operation of the equitable remedy by 
analogy to the limitation to the legal remedy for “ recovery 
of real property,” are not strictly applicable to this plea. 

It is to be remarked, however, that these cases, upon a 
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strict, careful analysis of the principles involved, afford no 
authority for the view that the equitable remedy is limited 
by analogy to the limitation existing at law to an action 
upon the contract naming the amount secured by the mortgage 
as contradistinguished from, and independent of, the contract 
embraced in the mortgage. On the contrary, it must be ad- 
mitted that the legal right to possession, the limitation to 
the remedy for the enforcement of which the court of equity 
adopts in such cases by analogy, arises out of, and inde- 
pendent of, the contract constituting the primary evidence 
of the debt in all cases where that contract is not embraced 
in the mortgage ; and that it does not arise from the mort- 
gage itself as contradistinguished from the note or bond 
which constitutes the primary evidence of the amount of 
the debt and the obligatidh of the parties. 

Certainly the right of possession, resulting from a , mott- 
gage contract, does not come from the amount contracted 
to be paid by the promissory note which it is given to se- 
eure, or from the note. 

These cases are, therefore, in principle authority for the 
proposition that the limitation for the equitable remedy of 
sale is not the limitation to the remedy for the recovery of 
the money contracted to be paid independent of the mort- 
gage; for the limitation thus established by analogy is a 
limitation to the remedy for the recovery of the possession, 
the right to which enured under the mortgage, and not 
from the contract to pay the money. 

Again, if the doctrine of these cases is correct, and this 
limitation to the remedy for the recovery of possession is 
the only rule controlling, then it follows in this State, where 
the mortgagee has no right to possession as to which a limi- 
tation to a remedy for the recovery of which can exist, that 
there is no limitation, and we are left, as a court of equity, 
to be controlled only by some other rule. 

Again, these cases in principle are authorities against the 
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view that the equitable remedy to foreclose a mortgage ig 
barred because it is an incident of the debt in the sense 
that when the debt is not recoverable at law payment in 
equity is not to be enforced, for they hold that the limita- 
tion arises from no such incidental relation, and involve a 
clear distinction between the debt and the remedy to enforce 
the debt outside of the mortgage, permitting the remedy at 
law upon the contract outside of the mortgage to be inop- 
erative, because limited by lapse of time, and yet au- 
thorizing a remedy by foreclosure and sale under the mort- 
gage. 

Our attention has been called also to that class of cases 
“holding in specific terms that the statutory period for the 
recovery on the note having expired, there can be no fore- 
closure of the mortgage.” 12 a 427; 22 Tb., 561; 18 
Kan., 104; 18 Cal., 482; 2 Neb., 20. 

The Supreme Court of Texas bases its conclusion to this 
effect upon the view that, in equity, the right of the mort- 
gagor is superior to that of the mortgagee ; that the mort- 
gage is an incident of the debt; that the statute bars the 
debt; the abolition of the distinction between suits in 
equity and actions at law, and that it was never intended 
that the mortgagee should recover in ejectment. The prin- 
cipal ground upon which the conclusion is based is that the 
debt is gone when the remedy for its collection is barred. 
This is an error which that court has itself recognized in 
another case, (33 Tex., '745,) where it is properly held that 
“ the limitation laws of the State of Texas affect the remedy 
only.” 

This is the doctrine announced by Lord Eldon and re- 
peated by Chief Justice Marshall. In the case Spears vs. 
Hartly, 3 Esp., 81, Lord Eldon, speaking of the operation 
of the statute of limitations, says: “The debt was not dis- 
charged, it was the remedy only ;” and Chief Justice Mar- 
shall, in the case of Sturges vs. Crowninshield. 4 Wheat., 
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297, says: “Statutes of limitations relate to the remedies 
which are furnished in the courts.” See also 9 How., 407. 

The statute of limitations of California, while in some 
respects it is similar to the statute of this State, makes no 
distinction in the limitation to actions founded upon instru- 
ments of writing under seal, and the limitation to actions 
founded upon instruments of writing not underseal. This 
is also true of the statute of Nebraska, the limitation there 
is to actions upon;“a specialty or any agreement, contract 
or promise in writing.” In Kansas, the limitation is to an 
action upon a specialty or any agreement, contract or prom- 
ise in writing, and the Supreme Court of that State, when 
attention was called to those English and American cases 
differing from the conclusions reached by it as to the ope- 
ration of the statute of limitations, says that “ in England 
and the States referred to a limitation different from that 
prescribed for simple contracts in writing was prescribed 
for specialties.” 2 Kan., 390. 

We find opposed to the conclusions reached in these cases 
in the Supreme Courts of Texes, Kansas and California, de- 
cisions in Maine, 65 Maine, 199, 26 Maine, 330; in Ver- 
mont, 25 Vmt., 324; in Massachusetts, 19 Pick., 535, 8 
Met., 24, 4 Cush., 487, 8 Allen, 278 ; in Maryland, 4 Mar. 
Chy., 262, 1 Bland Chy., 282; in Michigan, 11 Mich., 265 ; 
in Connecticut, 11 Conn., 160; in Wisconsin, 20 Wis., 
_ 680; in Georgia, 8 Ga., 326; in Alabama, 1 Ala., 742; in 

Mississippi, 2 8. & M., 697, 37 Miss., 585, 32 Miss., 212; in 
Missouri, 61 Mo., 50; in Nevada, 1 Nev., 621, 2 Z., 265, 
9 Ib., 208; in Ohio, 11 Ohio State, 46; in New York, 7 
Paige, 465, and in Oregon, 5 Oregon, 130. 

The case of Dearman vs. Wyche, 9 Sim., 572, which has 
been called to’ our attention, presents the case of a plea of 
the statute of limitations under 3 and 4 Will. 4, chap. 27, 
sec. 40. The language of that statute is essentially differ- 
ent from the limitation prescribed in our statute, and I am 
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unable to see its application to the case at bar. The law 
before this statute (chapter 27) is stated in 2 Hare, 341, to 
have “ enabled a creditor to enforce a lien where his debt as 
against the person is barred by the statute of limitations.” 

Entertaining these views, we think there was error in the 
action of the court, sustaining the plea of the statute in 
this case. 

The decree is reversed and the case wil! be remanded for 
further proceedings. 





Ricnarp L. WILSON, ET AL., APPELLANTS, VS. JAMES PD. 
MATHESON, APPELLEE. 


1. Power was granted to the probate courts by Chapter 1358, Laws of 
1862, to order the sale of real estate of decedents for the purpose 
of distribution. 

2. When it is necessary for a party to establish a prinw facie title to 
lands in order to maintain a suit to prevent or remove a cloud upon 
the title, and he shows that his grantor purchased at an adminis- 
trator’s sale in 1863, and, in connection with the administrator's 
deed, shows a decree of the probate court ordering the sale, upon 
petition for such sale for the purpose of distribution and payment 
of debts, a citation to persons interested in the estate will be pre- 
sumed until the contrary is shown, especially when it appears that 
the heirs acquiesced in and ratified the sale at the time, and the 
purchaser and his grantee has had the undisturbed possession 
under such sale and deed for ten years. 

3. Where a suit had been commenced against an administratrix, and 
judgment by default entered, and an assessment of damages made 

in 1863, but no final judgment entered for ten years, and in the 

meantime the administratrix had sold the real estate, and after- 
wards, in 1873, the final judgment was entered in the original 
minutes of 1863, thus showing an apparent judgment lien as of 

1863 ; Held, that the judgment so entered did not create a lien as 

against a bone fide purchaser, and an attempt to sell the land upon 
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execution under such judgment might be enjoined by such pur- 
chaser. ; 

4, A judgment by default and assessment of damages entered, but no 
final judgment, does not create a lien against the lands of the de- 
fendant. 

5. A judgment is not ‘‘ goods or chattels,’’ liable to levy and sale upon 
execution. Such a sale carries no right to control the judgment 
so sold, and is void. 


‘Appeal from the Circuit Court for Alachua county. 

The bill in this case was filed in 1874 by Matheson, ap- 
pellee, against appellants. 

The bill alleges that certain real estate of the estate of 
James ©. Standley was sold under the decree of the probate 
court by Penelope L. Standley, the administratrix de bonis 
non of the estate of said James C. Standley. The order for 
the sale was obtained by the administratrix, October 26th, 
1863, upon her petition “ for the payment of the heirs and 
creditors of said estate,” the petition alleging that the ap- 
plication for sale was made with the assent of the heirs and 
legatees, and the bill alleges that the heirs had consented 
thereto in writing. On December 7th, 1863, the lands were 
sold by the administratrix after due notice, and conveyed 
to Charles E. Haile for the consideration of $73,000 paid, 
and on the 29th September, 1866, Haile conveyed to Mathe- 
son in trust for certain purposes, and complainant and his 
grantor has been in the quiet enjoyment of the property 
ever since the conveyance by the administratrix, being up- 
wards of ten years, as the owners of the same. That de- 
fendants Wilson and McHenry induced Barnes, sheriff, to 
levy an execution upon said lands, and to advertise them 
for sale in February, 1874, to satisfy a pretended judgment 
purporting to have been rendered in the Circuit Court for 
the sum of $8,405.21, damages in favor of Edward Reming- 
ton against the administratrix of James C. Standley, de- 
ceased, on the 13th October, 1863, the said Wilson and 
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McHenry claiming to own the said judgment, but com- 
plainant says that said judgment, and the pretended owner- 
ship, and the right to control the same on the part of said 
defendants, are the results of chicane and fraud, and the 
attempted sale of said property will cast a cloud upon com- 
plainant’s title and should be enjoined. The defendants 
Wilson and McHenry claim to own and control the judg. 
ment of Remington against the administratrix in the man- 
ner following: In 1867 and 1868, one Lew Williams ob- 
tained three several judgments against said Remington, of 
about $20 each and costs; James Bennett obtained judg- 
ment against Remington for $17.59 and costs, and Joseph 
Baldwin obtained two judgments against Remington for 
$84.40 and $96.56, besides costs. These six judgments were 
rendered by a justice’s court in Alachua county. Execu- 
tions were issued by the Clerk of the Circuit Court upon 
these justice’s court judgments, and by virtue thereof the 
sheriff levied upon the $8,405.21 judgment of Remington vs. 
Standley’s administratrix, and sold the same to Wilson and 
McHenry, or one of them, in June, 1873, the sheriff exe- 
cuting to them a bill of sale of said judgment, as appears 
in the exhibits on file. Itis further alleged that at the time 
of such sale there was no judgment of record in Alachua 
county against Penelope L. Standley, administratrix of the 
estate of James C. Standley, deceased, but that there were 
in the records of the Cireuit Court, under date of October 
13, 1863, two separate entries, viz.: in a suit styled “ Ed- 
ward Remington vs. P. L. Standley, adm’x,” there is a 
memorandum that the defendant makes default, and dama-- 
ges are assessed at $8,405.21, but no final judgment was en- 
tered for any sum of damages or costs. The other entry is 
in a suit styled “ Edward Remington vs.. Penelope L. Stand- 
ley, adm’x,” and is a mere skeleton form of judgment 
against the defendant, but there is no assessment of dama- 
ges or judgment for any sum. 
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The record thus stood until November 21, 1873, when a 
motion is entered by A. B. Hagan, as “ plaintiff’s counsel,” 
that judgment be entered nunc pro tunc in the suit of “ Ed- 
ward Remington vs. Penelope L. Standley, adm’x,” &c., 
which motion was granted, (as the clerk testifies, though 
the order granting the motion is not given in the record 
before the court,) and on the same day the clerk filled up the 
blank in the first-mentioned entry in the original record, thus 
making it appear that final judgment was entered October 
13, 1863, and no judgment nune pro tune appears to have 
been entered on or after November 21, 1873, in pursuance 
of said motion. The declaration on file shows only $4,400 
due at the time of the alleged assessment of damages in- 
stead of $8,405.21. 

It is further alleged that said James C. Standley died in 
1860, leaving over $40,000 of slave property, and over 
$14,000 of other personal property, besides a large amount 
of credits, and besides the real estate which was sold for 
$73,000; and that if this indebtedness had any real exist- 
ence it could have been collected at the time, there being 
no other debts of consequence against the estate. But Rem- 
ington took no steps toward collection of his claim after 
October 13, 1863. It is thereupon alleged that the said 
attempt of Wilson and McHenry is a fraudulent device to 
obtain money to which they are not entitled ; that the said 
proceedings and pretended judgment against the adminis- 
tratrix, and the execution and threatened sale under it, tend 
to cast a cloud upon complainant’s title and right of posses- 
sion, and should be restrained by the writ of injunction 
from enforcing the judgment against said property of com- 
plainant. 

Defendants Wilson and McHenry answer and insist that 
the judgment of Remington vs. Standley’s administratrix 
was a valid judgment, and is a lien upon the lands of the 
decedent from the 13th October, 1863 ; that the sale of said 
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judgment by the sheriff, by virtue of the justice’s judg- 
_ ments and execution, was valid, and gave them, as purchas- 

ers, a good title thereto, and they are bona fide owners and 
have lawful right to enforce the same against the lands 
claimed by complainant; and admit that they caused the 
sheriff to levy on them as alleged. They insist that com- 
plainant has no title by virtue of the sale by the adminis- 
tratrix under the order of the Probate Judge, as the Pro- 
bate Court had no power to order the sale of lands to pay 
debts, the personal estate not having been exhausted ; and 
that the sale to complainant’s grantor was void. They 
deny all fraud and chicane. and say that they are pursuing 
their honest rights. 

As to the defendant, Remington, a decree pro confesso and 

’ final was entered against him (service having been made by 
publication,) on November 27, 1874, declaring the judgment 
entered in his name against Mrs. Standley, administratrix, 
void as to the rights of complainant, and enjoining the sale 
of the lands in question under it. Replication by com- 
plainant to the answer of Wilson and McHenry. 

The testimony shows that defendants, Wilson and Me- 
Henry, bought the judgment of Remington vs. Standley at 
sheriff’s sale under the justice’s judgments upon executions 
issued by the clerk of the court, and that they procured 
the issuing of the execution against the estate of Standley, 
and directed the levy upon the land claimed by complain- 
ant as alleged. The order of the Probate Judge allowing 
the administratrix to sell the lands of the estate of James 
C. Standley was produced, dated October 26, 1863. The 
accompanying petition for such order asked that the sale be 
made for the purpose of paying the “ heirs and creditors,” 
and purported to be with the concurrence of the heirs. 

The deed of the administratrix to Charles E. Haile, dated 
December 7, 1863, and the deed of Charles E. Haile to 
James D. Matheson in trust for Eliza W. Haile, dated 29th 
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September, 1866, were put in evidence. Also a paper 
signed and sealed by several persons as heirs of James C. 
’ Standley consenting to the sale and conveyance by the ad- 
ministratrix and ratifying the same, dated December 7, 1863. 
There are also among the written evidence filed, the fol- 
lowing papers relating to a suit or suits in favor of Edward 
Remington: a declaration filed January 8, 1862, against 
Samuel R. Pyles and Penelope L. Standley, administrators 
de bonis non of James C. Standley, deceased, on note dated 
April 4, 1859, for $6,171.75 with 8 per cent. interest, pay- 
able January 1, 1860, signed by Thomas A. Bradford, 
Henry Bradford and James C. Standley. A copy of the 
note is annexed to the declaration and is endorsed “ paid 
92 June, 1860, $2,863.69 and 26 November, 1861, $67.92. 
This declaration and the precipe for summons are signed 
by J. B. Dawkins, attorney. Also a summons (alias dated 
12 July, 1872, against Penelope L. Standley, administratrix 
de bonis non of James C. Standley, endorsed, served 29 
September, 1862, by the sheriff. Also precipe for sum- 
mons against Penelope Standley, executrix of the estate of 
James C. Standley, deceased, signed J. P. Sanderson, attor- 
ney, filed September 27, 1862, and summons of same date 
against Mrs. 8., as executrix, &c., served October 1, 1862. 
Also declaration signed by Sanderson, attorney, against 
Penelope L. Standlny, administratrix, &c., on note dated 
April 4, 1859, payable January 1, 1862, for $6,171.75, 
signed by the above named makers. A copy of this note 
is annexed to the declaration. There is also a paper marked 
“ original note,” and is a promissory note dated April 4, 
1859, signed by the same makers as above, payable Jan- 
uary 1, 1861, for $6,171.75 and eight per cent. interest. 
The records showing the entry of the two forms of judg- 
ments by default, as in two suits between the same parties, 
are produced. The clerk testifies that these entries were 
made at the Fall term, 1863, and in one of them was the 
41R 
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recital that the clerk had assessed the damages at $8,405.21, 
but the form of the final judgment was not filled up with 
the amount of judgment recovered, damages or costs. The 
other remained blank in respect to the assessment and final 
judgment. 

The cause being submitted upon the bill, answer and 
proofs, on the 26th August, 1878, the chancellor decreed 
that the complainants were entitled to the relief prayed, 
and that defendants Wilson and McHenry, and all persons 
claiming through or under them, be enjoined from levying 
the execution under the blank judgment rendered 13th Oc- 
tober, 1863, and filled up on November 21, 1873, upon the 
lands mentioned in the bill, and that said judgment so far 
as it affects the said lands, or any right, or interest of the 
complainant therein, was declared null and void, and that 
said defendants pay the costs. 

From this decree the defendants appealed and pray that 
it be reversed. 


Thrasher, Davis & Hampton, and E. C.F. Sanchez tor Ap- 
"pellants. 


Thomas F. King and R. B. Hilton for Appellees. 
Tue Cuter Justice delivered the opinion of the court. 


The appellents insist, in the first instance, that the de- 
cree against Remington, (which was final, and not merely 
interlocutory,) should be reversed because there was no 
prayer for subpeena against him in the bill. He was served 
by publication, being a non-resident of the State, and the 
final decree against him was entered in 1874, nearly four 
years before this appeal was taken. The appeal was only 
from the decree of August 26,1878. Appeals can only be 
taken within two years after final decree. 

It is further urged that the decree was made without any 
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report of the master, and without notice to defendants. 
We notice, however, that the testimony to be used on the 
hearing, was taken under stipulation of parties before a 
person not appointed a master, and there was nothing re- 
ferred to him or to a master upon which to report. As to 
notice of the time and place of hearing the chancellor cer- 
tifies that due notice was given. 

The right of complainant to file the bill in this case is 
denied by appellants, because he has established no title to 
the real estate described ; that the judge of probate had no 
power to order the sale of the real estate for the payment 
of debts until the personal estate was exhausted, and there- 
fore his order to the administratrix to sell land was void 
as it did not appear that the personal estate had been ex- 
hausted. 

To this it may be said that the application for the license, 
or order to sell the lands, was made upon the ground that 
it was desired by the heirs for the purposes of distribution 
and the payment of debts—“ for the payment of the heirs 
and creditors,” as expressed in the petition. The applica- 
cation to the judge and his order were doubtless made in 
view of “an act empowering Judges of Probate to grant 
orders to executors and administrators to sell real estate for 
distribution,” approved December 10, 1862, Chapter 1358, 
Laws of 1862, which expressly granted jurisdiction to order 
a sale for distribution, and not under the provisions of the 
law of 1833 or 1841, found in Thompson’s Digest, 202, 203, 
referred to by appellants’ counsel. There is no doubt that 
the Probate Court, by the act of 1862, had jurisdiction of 
the subject-matter of the sale of real estate for distribution 
among the heirs. There is no pretense that the regularity 
of the proceedings and sale have been questioned by parties 
interested. 

The judgments of Probate Courts, like the judgments of 
other courts of law, are final and conclusive in matters over 
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which they have jurisdiction. (Smith vs. Denson, Adm’r, 
2Sm. and Mar., 326, 339.) In that case the Court of Er- 
rors and Appeals, Sparkey, C. J., says: “The court, it seems, 
did make an order of sale. This it could not legally do 
without a citation. We must presume, in the absence of 
all showing to the contrary, that the court acted correctly. 
It is possible that the parties interested appeared without 
citation and thus dispensed with it.” In the case at bar, 
the petition recites that the heirs join in the application, 
and they afterwards acquiesced in it. 

It appears that a deed was executed by Mrs. Standley, 
administratrix, after due notice, and that other deeds and 
releases were at the same time executed by the reputed 
heirs, assenting to and ratifying the sale, and under these 
deeds the complainant and his grantors have been in the 
quiet possession for over ten years before the actual entry of 
the judgment. Complainant is not here defending himself 
from an attack by heirs or legatees who had no notice of 
the sale, or who were under disabilities ; but, so far as this 
record shows, he has prima facie a sufficient legal title to 
enable him to maintain a suit of this character. 

The suit is not, as assumed by counsel for appellees, 
brought to annul or to declare void a judgment, by a col- 
lateral proceeding, but it is to enjoin a sale of lands in 
which this complainant has a legal interest, under a judg- 
ment which, he says, is not in law or in equity a lien upon 
them superior to his interest. ’ 

It does not appear that Remington, in whose favor the 
judgment against the estate of Standley is claimed to exist, 
is an actor in the proceedings sought to be enjoined. At 
least two suits were commenced in his name against the 
estate in 1862: one, in which Dawkins appears as attorney for 
Remington, declaring against Pyles and Standley as admin- 
istrators de bonis non, and one in which Sanderson is attor- 
ney, declaring against Mrs. Standley, as administratrix of 
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the estate of James C. Standley, deceased. There is a third 
summons (alias) which we are unable to connect with either 
of the above mentioned suits. Then we find that the note 
described in the declaration filed by Dawkins, attorney, is 
payable January 1, 1860; the note declared on in the San- 
derson declaration is payable January 1, 1862; and the only 
original note among the papers on file in the Circuit Court 
is payable January 1, 1861. Each of these three notes 
bears the same date, is for the same amount, the same rate 
of interest, signed by the same makers, and all are identi- 
cal except as to the time of payment. There were two 
skeleton forms of judgment, by default and final, entered 
under date of October 18, 1863, one following the other, in 
the first of which the assessment of damages was entered 
at $8,405.21, but no amount was entered in the final judg- 
ment. Upon which of these notes the assessment was made 
by the clerk, if either of them, does not appear. Neither 
of the originals of the two first mentioned notes is among 
the files, and the third (the original) is not described in 
either declaration, and is therefore probably not the one 
upon which the damages were assessed. Upon one of the 
notes set out in the Dawkins declaration appears an indorse- 
ment of payments which reduce the amount due October 
13, 1863, the date of the assesment of damages, to about 
$4,875.38, instead of $8,405.21 as entered by the clerk. If 
there were in fact three notes, it is singular that the orig- 
inal of the one upon which the clerk assessed the damages 
is not among the files. If there was but one note, then 
there has been gross carelessness in copying the record. 
The fact that there was no judgment attempted to be en- 
tered (at least two suits having been commenced at differ- 
ent periods,) leads to the suspicion that there was but one 
note, upon which two attorneys, at different times, brought 
suit. If this was the fact, it begets another suspicion, that 
the assessment of the amount due was entered in the records 
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in 1873 instead of 1863, because the amount due computed 
in 1873, (deducting the payments) was about the amount 
entered as assessed to be due in 1863, and the entry of the 
amount of $8,405.21, due as of 1863, was a gross fraud or 
a serious mistake. 

These suggestions are offered for the consideration of the 
counsel of both parties. 

The proof shows that there was no final judgment en- 
tered in October, 1863. In November, 1873, the attorney 
Hagan first appears and enters a motion in behalf of the 
plaintiff, that “judgment nunc pro tunc be entered upon 
the assessment of damages made in the cause at the fall 
term, A. D., 1863, to-wit: the thirteenth day of October, 
A. D., 1863, upon which assessment of damages the clerk 
omitted to enter up judgment.” The clerk testifies that 
instead of entering the judgment nunc pro tunc under this 
motion, he, under the order of the court on that motion, 
filled up the blanks in the records of the court held in Octo- 
ber, 1863, thus making it appear upon the face of that 
record that the final judgment had in fact been entered in 
1863, ten years before the motion was made, while it is not 
shown that the court in 1863 had ordered judgment to be 
entered. 

It is apparent by this testimony, that at the time of the 
purchase of the lands at the sale made by the administra- 
trix in December, 1863, this judgment was not, and was 
not in a proper condition to be docketed, as a lien upon the 
lands, and that the final judgment had not been entered or 
docketed until the purchaser and his grantee (complain- 
ant,) had “ quietly possessed ”’ the lands for the period of 
ten years under the administrator’s sale. 

No explanation is given of the reason why the judgment 
was not perfected at an earlier period, upon one or upon the 
three notes of large amount. Remington does nothing. 
The lands brought a large amount of money to the estate, 
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the personal estate was worth, as appears by the proofs, 
about forty thousand dollars, there were other moneys 
due in the form of credits, and but little indebtedness, yet 
the Remington claim is permitted to sleep, after suit 
brought and without final judgment, and no effort is made 
to collect it from the estate, until, after ten years of slum- 
ber, in August, 1873, the defendants, Wilson and McHenry, 
attempt to “bid in” this claim of over eight thousand 
dollars for the sum of ten dollars, upon a sale made under 
executions from a justice’s court. Under this supposed 
purchase Wilson and McHenry haye since assumed control 
of this large claim, have had a final judgment entered by 
an interpolation and alteration of the old records of the 
court, procured an execution to be issued after therecords 
were so changed, and caused a levy to be made upon these 
lands. 

We have not endeavored, or intended to pronounce the 
judgment void, as to Mrs. Standley. She is not a party to 
this suit. It will be a proper time to determine that ques- 
tion when she lays a foundation for it. Nor does the bill 
pray that the judgment be declared void, but only that it 
is void as to the rights of the complainant. 

We have seen that until November 21, 1873, the record 
did not show that any final judgment was entered or dock- 
eted, so as to become a lien upon this land. (24 Maryland 
Rep., 538.) And we observe, further, that the court did 
not in 1873, upon the motion of Mr. Hagan, counsel for 
Remington, enter a judgment nunc pro tune. No order to 
that effect appears, but the clerk testifies that, upon some 
order, he filled up the original skeleton form of the final 
judgment by inserting in it a sum of money. While it is 
common practice of the courts to order judgment to be en- 
tered nunc pro tune, in furtherance of justice, such judg- 
ments will not affect third persons who have acquired 
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rights. See Freeman on Judgments, sections 66, 68, 340, 
and authorities cited. 

It is insisted by complainant that the final judgment, as 
it now stands, is not a judgment against the administra- 
trix of J. C. Standley, deceased, as it appears only to bea 
judgment against “the defendant,” and who “ the defen- 
dant” is, is only to be found in the entitling of the judg- 
ment, viz: “P. L. Standley, administratrix, &c.,” and it 
does not appear therein of whose estate she was the “ ad- 
ministratrix.” In view of our conclusion upon the other 
aspects of the case, it is not necessary to declare here the 
status of Mrs. Standley as to that entry. 

Much of the foregoing discussion may not be absolutely 
necessary to determine the rights of the defendants, Wil- 
son and McHenry. They claim rights as purchasers of the 
Remington judgment, under executions from justice’s courts 
against Remington, by virtue of a levy under the latter 
upon the former. But first, we find that there was no 
final judgment at the time of the levy and sale to them; 
and second, a judgment is not the subject of levy and sale, 
under execution from a court of law. By the statute, only 
‘lands and tenements, goods and chattels,” are liable to be 
taken in execution and sold. Thomp. Dig., 355. 

Choses in action, as bills, bonds, notes, judgments, and 
the like, are not the subject of levy and sale under execu- 
tion. 1 Cowen, N. Y., 240; 2 Blackf., Ind., 361 ; 23 Tex., 
508; 4 Minn., 407; 23 Iowa, 104. 

These defendants, therefore, acquired no title to the judg- 
ment, nor would they have had title if the judgment had 
been perfected at the time of the supposed levy and sale. 
All the proceedings had, and taken by them, or by their 
procurement under such supposed title, are of no avail, are 
unauthorized and void, They pretend to have no other 
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right except from such such sale, and they have no defensi- 
ble standing before the court. 
The decree of the Circuit Court must be affirmed. 





Ropert Burrovucus, PLAINTIFF IN ErrroR, vs. THE STATE 
OF Fioripa, DEFENDANT IN ERROR. 


. An initial letter, interposed between the christian and surname, is 
no part of the name. The law knows only of one christian name. 


. An indictment was presented by a grand jury against Robert H. Bur- 
roughs. The defendant plead in abatement that his name was 
Robert Burroughs. The court permitted the State’s attorney to 
specify in writing the fact that the indictment was found against 
Robert Burroughs, under the name of Robert H. Burroughs, such 
specification in writing being under chapter 1107 of the laws of 
1861; Held, That the court had authority so to order, under and 
by virtue of that act. 

3. Courts are entrusted with a discretion in regard to the order of the 

introduction of evidence and the examination of witnesses, and 

this discretion should be exercised in furtherance of justice. 


= 


a 


4, It is not error when, in the exercise of a sound discretion, the court 
permits the party to introduce a new witness after the evidence is 
closed on both sides, unless such witness has been kept back by 
trick, or the opposite party had been deceived or injuriously af- 
fected by it. 

. A general exception to the charge of the judge to the jury is not 
available on error, if any one of the propositions contained in such 
charge is correct. 

6. During the trial, the counsel for the defendant reduced to writing, 
and gave to the judge a proposition he desired him to embody in 
his charge tothe jury. Subsequently in charging the jury, the 
judge neglected to give such proposition, or the substance thereof, 
to the jury. Defendant’s counsel did not call the attention of the 
judge to such request, and failed to note an exception ; Held, That 
defendant’s counsel abandoned his request, and that there was no 


ot 


error. 
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7. An objection to the manner of drawing, summoning, or empanelling 
a grand jury, must be taken advantage of by plea in abatement to 
the indictment, and cannot be made the ground of 2 motion in ar- 
rest of judgment. 


8.. Judges of the Circuit Courts of this State may charge juries trying 
felonies not punishable capitally, and misdemeanors, orally ; unless 
before the evidence in the case is closed, the State’s attorney, or 
the attorney, or attorneys, for the defendant or plaintiff, or the 
parties themselves, shall, in writing, request such Judge to charge 
the jury in writing. (Chapter 2096, Laws 1877.) 


Writ of Error to the Circuit Court for Madison county. 

On the 21st day of April, 1879, the grand jury of Mad- 
ison county presented an indictment against Robert H. Bur- 
roughs, for an “ assault with intent to murder.” The mate- 
rial part of said indictment ‘charges “ that Robert H. Bur- 
roughs, late of said county of Madison, on the 29th day of 
March, in the year of our Lord one thousand eight hun- 
dred and seventy nine, and on divers other days and times, 
between that day and the day of the finding of this inqui- 
sition, with force and arms within the county and State 
aforesaid, unlawfully, with a gun known as a musket gun, 
which he the said Robert H. Burroughs in his hand then 
and there held, loaded with gun-powder and leaden bullets, 
in and upon one M. H. Wearing, did make an assault, by 
placing said musket gun to his shoulder, the muzzle of said 
musket gun, loaded as aforesaid, pointing toward the said 
M. H. Wearing, with an intent him, the said M. H. Wear- 
ing, then and there feloniously, willfully, and of his malice 
aforethought to murder and other wrongs to the said M. 
H. Wearing, then and there did, contrary to the form of 
the statute,” &c. 

To this indictment the defendant filed a plea in abate- 
ment, alleging that he had never been known or called by 
the name of Robert H. Burroughs, but that his name was 
Robert Burroughs, and prayed the court to quash the in- 
dictment. 
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The court overruled the plea, and permitted the State’s 
attorney to file his specification amending the indictment, 
to which decision the defendant’s counsel duly excepted. 
The specification so filed is as follows : 

State ) Circuit Court of Madison county— 
vs. Indictment for Assault with in- 
Robert Burroughs. j tent to Murder. 

The defendant having filed a plea in abatement in the 
above cause, setting forth that his true name is Robert 
Burroughs, and not Robert H. Burroughs, as set forth in 
the indictment, and it appearing that the indictment is 
vague and indefinite in said particular, and may expose 
the accused to substantial danger of a new indictment for 
the same offence, and the court so ordering, now comes the 
State of Florida, by William B. Taylor, State’s attorney, 
and avoids the objection set forth by the said plea in abate- 
ment, and specifies that he is prosecuting the said Robert 
Burroughs, the person who makes the said plea, and not 
Robert H. Burroughs, and he specifies that the said indict- 
ment is intended to be against the said Robert Burroughs, 
and files this specification to be deemed and taken to be a 
part of said indictment. 

Wm. B. Taytor, State’s Attorney. 

On the filing of this specification, on motion of the de- 
fendant, the cause was continued until the next term of the 
court. 

On the 22nd day of October, 1879, the counsel for the 
defendant moved to quash the indictment for the reason 
that it “was vague and indefinite” and did not “suffi- 
ciently describe the manner in which the alleged assault 
was made.” 

The court overruled the motion and the defendant’s coun- 
. sel excepted. The defendant then plead not guilty, the cause 
was tried, the court charged the jury, and the “ defendant, 
by his attorney, did then and there except to the whole of 














SUPREME COURT. 








Burroughs v. State of Florida—Statement of Case. 








said charge.” The bill of exceptions recites that the “ de- 
fendant, by his attorney, during the progress of said trial, 
and while said judge was preparing his charge to the jury, 
reduced the following to writing, and requested the judge 
to give the same specially in charge to the jury, to-wit: 
‘If you believe from the evidence that at the time of the 
alleged assault the defendant was walking along the streets 
of Madison, and was suddenly warned or informed by any 
one that Wearing, or any one else, was in the act of shoot- 
ing him, he was justified in putting himself in an attitude 
of defense.’ After the judge-had concluded his charge to 
the jury, and not hearing any further request from counsel 
to give anything specially in charge, he, the said judge, 
neglected to give the above, or the substance thereof, in 
charge to the jury as requested.” 

The jury found the defendant guilty and recommend him 
to the mercy of the court. 

The counsel then moved for new trial and also in arrest 
of judgment. 

The court overruled both motions, and the defendant’s 
counsel duly excepted. 

The court then sentenced the defendant to the peniten- 
tiary for the term of five years. 

From this judgment the defendant brings his writ of er- 
sor, and assigns the following errors : 

I. The court erred in overruling the defendant’s plea in 
abatement, and in permitting the State’s attorney to file 
specification amending said indictment. 

II. The court erred in overruling defendant’s motion to 
quash the indictment. 

III. The court erred in permitting the State’s attorney 
to peremptorily challenge the juror, W. R. Cone, who had 
been accepted by the State and tendered to the defendant 
and virtually accepted by him. 

IV. The court erred in permitting the witness, Z. I. 
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Cobb, to testify as to the declarations of the defendant 
prior to the alleged assault after the defense had rested, 
such testimony not being in rebuttal of any matter intro- 
duced by the defendant. 

V. The court erred in charging the jury ; the punishment 
for assault with intent to murder was imprisonment in the 
State penitentiary “ not exceeding two years or by fine not 
exceeding $500.” 7 

VI. The court charged the jury as follows: “If you be- 
lieve from the evidence that the accused, at the time he is 
alleged to have made the assault, said to Wearing, ‘if you 
present that pistol,’ or ‘if you do not let me alone,’ or with 
any such condition or qualification made at the time, and 
Wearing thereupon desisted, and nothing more was done 
by the accused, there was no legal assault ;” such charge 
was error, in that it was a mere abstract principle of law, 
not applicable to the case. 

VIL., The court erred in refusing or neglecting to give to 
the jury the charge requested by defendant’s counsel. 

VIII. The court erred in overruling defendant’s motion 
for new trial upon the grounds therein alleged. 

IX. The court erred in overruling defendant’s motion in 
arrest of judgment upon the grounds therein alleged. 

X. The court erred in not signing and sealing his instruc- 
tions to the jury. 


J. N. Stripling and H. Bisbee, Jr. for Plaintiff in Error. 


1. Plaintiff in error plead misnomer inabatement. Mis- 
nomer is ground for abatement. 1 Arch. Criminal Plead- 
ing and Practice, 6 ed., 111, note 1. 

2. The court permitted the State attorney to file specifica- 
tion amending the indictment. This was error ; such spec- 
ification formed no part of said indictment, and no person 
can be tried except upon indictment Bill of Rights, sec. 8. 
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Amendments not permissible. 1 Bish. Crim. Pro., §88, 96, 
97, 70, 7, 8,9, 10; 1 Arch. Crim. Plead. and Prac., 6 ed., 
100; McKinly vs. State, 8 Hump., 22; 35 Miss., 366; 3 
Cush., 282; 10 Mass., 28; 16 Pick., 120. 

/ 3. The indictment should have been quashed. An as- 
sault must consist of certain acts, and the acts constituting 
it must be Specially and definitely alleged. Beasley vs. State, 
18 Ala., 535; Trexler vs. State, 19 Ala., 21; State vs, 
Johnson, 11 Texas, 22. 

4. The court erred in permitting the witness Cobb to tes- 
tify as to the tleclarations of the defendant before the al- 
leged assault, after the testimony had closed for State and 
prisoner, such testimony not being in rebuttal of anything 
offered by defense. It is true that the court has large dis- 
cretion in the admission of testimony, and upon good rea- 
son shown, may depart from the rule, but such departure 
should only be made where the State attorney closes his 
case inadvertently. (Haskins vs. State, 11 Ga., 92.) In 
this case the State attorney closed after due deliberation, 
without Cobb’s evidence. The emergency, therefore, did 
not arise which called upon the court to exercise its discre- 
tion in departing from an established rule. ; 

5. The court erred in charging the jury, that the punish- 
ment for assault with intent to murder was imprisonment, 
&e., or fine of $500. No exception was taken at the time 
to this charge of the court; but if the law is incorrectly 
stated, the opinion of the judge ought to be revised. Hamil- 
ton vs. Russell, 1 Cranch, 309, 318. 

6. It was error in the court to charge the jury, the ab- 
stract principle of law, that if they believed from the 
evidence the prisoner made use of any qualifying remarks, 
such as “if you don’t let me alone, I'll shoot you,” no 
legal assault.was made. Neither side attempted to show 
any such state of facts, and the charge was calculated to 
mislead the*jury. If such charge could have misled the: 
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jury, verdict ought to be set aside. Hamilton vs. Russell, 
1 Cranch, 307, 318. It is no part of the law of the case. 
Chapter 2096, laws 77. 

7. It wagerror in the court to refuse or neglect to give 
the charge requested by defendant’s counsel. It was an 
omission to charge an important and material question of 
law, applicable to the case, and this verdict ought to be set 
aside. Galbrith vs. Gracy, 1 Wash., c. c. 198. 

8. The court should have granted a new trial because 
the verdict was not warranted by the evidence. 

9, The judgment should have been arrested. The grand 
jury which presented the indictment was illegal in that it 
was drawn from a list which contained more than 300 
names. Gladden vs. State, 13 Fla., 623; State vs. Harden, 
2 Rich., 533 ; Miller vs. State, 33 Miss., 356; Bishop Crim. 
Pro., §88, 89, page 540. 

10. Lastly, judge did not sign and seal instructions to 
jury. Chapter 2096, act 77. 


The Attorney-General for the Defendant in Error. 


1. The first assignment of error is that the court erred 
in overruling defendant’s plea in abatement, and permit- 
ting the State Attorney to file specifications amending the 
indictment. 

This assignment should be discussed first with reference 
to overruling the plea, and then as to permitting the filing 
of the specifications. . 

The plea is one of misnomer, to-wit: that his name is 
Robert Burroughs, and not “ Robert H. Burroughs,” as al- 
leged in the indictment. 

The law knows only of one christian name, and the mid- 
dle name forms no part of it, so that its insertion or omis- 
sion makes no difference, and may be disregarded. Ed- 
mondson vs. State, 17 Ala., 179; State vs. Manning, 14 
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Texas, 402; State vs. Smith, 7 English, 622; Kean vs, 
Meade, 3 Peters, 9; Franklin et al. vs. Talmage, 5 Johns., 
84; Erskine vs. Davis, 25 IIl., 251; State vs. Martin, 10 
Mo., 391; State vs. Williams, 20 Iowa, 98® State vs. 
Thompson, 19 Iowa, 298. 

Mr. Bishop, in his “Criminal Procedure,” Vol. 1, $683, 
intimates the opinion that at the present time in this coun- 
try the above is not sound doctrine. We respectfully sub- 
mit, however, that such is the current of sodern au- 
thority and the old law. 

The specification filed by the States attorney does not 
impair the indictment. The middle name or initial being 
no name, and the court having in effect so decided, there 
was no necessity for such a paper being filed, and, relating 
as it does, to an immaterial defect, it has no effect in law 
one way or the other. If of any effect, it is beneficial to 
the prisoner in identifying him and saving him against a 
second jeopardy. 

It is to be presumed, I suppose, that this proceeding was 
taken under Chapter 1107, of the Laws of Florida. The 
following authorities affirm the constitutionality of the 
amendment and of such statute: 1 Bishop on Crim. Pro., 
§97, 98, 711; State vs. Schrucker, 29 Mo., 268; State vs. 
Manning, 14 Texas, 402; Commonwealth vs. Holly, 3 
Gray, 458 ; Rocco vs. State, 37 Miss., 357. 

2. The second assignment of error is that the court erred 
in overruling the motion to quash the indictment. The 
ground of this motion is that the indictment is vague and 
indefinite, and does not sufficiently describe the manner in 
which the assault was made. It is respectfully submitted 
that an inspection of the paper will disclose the contrary. 

3. The third assignment of error is that the court erred 
in permitting the State Attorney to challenge peremptorily 
the juror, W.R.Cone. The circumstances were as follows : 
The regular venire having been exhausted, the court in- 
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structed the sheriff to summon by-standers, and of the by- 
standers so summoned, Cone and two others were ten- 
dered by the State to the defendant, all of whom, except 
Cone, were peremptorily challenged by the defendant. Two 
other by-standers were then summoned, and the State At- 
torney then moved the court for leave to withdraw the 
tender of Cone, and to peremptorily challenge him, and 
the motion was allowed. 

There was no error in this. This right exists up to the 
swearing of the juror. Such matters rest in the sound dis- 
cretion of the court, and will not be controlled by the appel- 
late court, unless it is shown that injury has been done the 
prisoner. It is not so shown in this case. O’Conner vs. 
State, 9 Fla., 216, 226, 230; Beauchamp vs. State, 6 Black- 
ford, 307; Munly vs. State, 7 Blackford, 593; Morris vs. 
State, 7 Blackford, 607; State vs. Hays, 23 Mo., 287; 
People vs. Kohle, 4 Cal., 198 ; People vs. Rodiguez, 10 Cal., 
50; Henrick vs. Commonwealth, 5 Leigh, 708; People vs. 
Bodine, 1 Denio, 281; 1 Bp. Cr. Pro., $945, 933; 1 Chit- 
ty’s C. Law, 545; 12 Wheaton, 480. 

4. The fourth assignment is upon the court’s permitting 
a witness to testify as to the declarations of the defendant 
prior to the alleged assault after the defense had rested, 
such testimony not being in rebuttal of any evidence intro- 
duced by the defendant. 

Assuming even that the testimony is not in rebuttal of 
any evidence introduced by the defendant, the matter was 
still one within the sound discretion of the court below, and 
an appellate court will not control such discretion, unless 
it is apparent that injustice has been done. This is not 
shown. Coker and Scheiffer vs. Hays, 16 Fla., 377; Bray- 
don vs. Goulman, 1 Monroe, 115-17-18 ; 2 Philips on Ev., 
note 500, page 710, et seq., and cases cited; People vs. 
Mather, 4 Wend., 249; Law vs. Merrills, 5 Wend., 268. 

5 and 6. The fifth and sixth assignments of error are to 
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the charge of the court to the jury. It is sufficient to say 
no proper exceptions have been made to the charge. The 
charge embraces distinct propositions, and if any of these 
are erroneous they are not all so, and the exception is gen- 
eral. Dupuis vs. Thompson, 16 Fla., 69; May and Sloan 
vs. Gamble, 14 Fla., 467. 

7. The seventh assignment of error is as to the court’s re- 

fusal to give a charge requested. It is sufficient to say that 
there is no exception to the refusal of the court, if there was 
such refusal. (Story and Sullivan vs. State, 16 Fla.) There 
was no such refusal; the defendant virtually abandoned his 
application. 
' 8. The eighth assignment of error is that the court erred 
in refusing defendant a new trial, upon the grounds alleged 
in his motion. The third, fourth and fifth grounds of the 
motion for a new trial are those assigned for error in the 
third, fourth and seventh assignments of error. The first 
ground of the motion is, that the verdict was contrary to 
law; and the second, that it is contrary to evidence. We 
respectfully contend that there is nothing to sustain these 
grounds. The verdict was legal and in accordance with 
the testimony, assuming always that the jury are the judges 
of the credibility of the witnesses. There is, it is true, 
conflicting testimony, but it was for the jury to say whom 
they would believe. It is unnecessary to cite authority as 
to this being a jury’s province. The testimony not being 
voluminous, it is not necessary to insert it here, or discuss 
it other than orally. 

9. The ninth assignment of error is that the court erred 
in overruling the defendant’s motion in arrest of judgment. 

There are five grounds for arresting the judgment stated. 

The first is that the list of names was not properly cer- 
tified and signed by the Chairman of the Board of County 
Commissioners, and the second is that this list contained 
more than three hundred names. 
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There is nothing in the bill of exceptions to show these 
allegations to be true. The papers following the bill of 
exceptions cannot be considered as part of the testimony in 
this case, or as having been introduced in evidence in the 
court below to sustain these allegations, as they are not in- 
corporated in the bill of exceptions. Robinson vs. L’En- 
gle, 13 Fla., 482; Proctor vs. Hart, 5 Fla., 469 ; Tompkins 
vs. Eason, 8 Fla., 14; Robinson vs. Mathews, 16 Fla., 319. 

Exceptions of this character to the grand jury should be 
taken by plea in abatement or challenge, and cannot, after a 
plea of not guilty and trial, be availed of by a motion in 
arrest of judgment. Kitrol vs. State, 9 Fla., 9; Gladden 
vs. State, 13 Fla., 630; McQuillen vs. State, 8 8S. & M., 587; 
People vs. Griffin, 2 Barb., 427. 

The third ground of the motion is that it does not ap- 
pear by the record that there was any notice given of the 
time and place when the jurors were to be drawn who were 
to serve at the term of the court at which the indictment 
was found and presented. 

T do not feel that it is necessary to produce authority to 
the effect that the presumption is that these notices were 
given. To overcome this presumption the defendant should 
have made it appear affirmatively upon the record that 
such notices were not given, if by so doing he could on a 
motion in arrest of judgment have derived any benefit there- 
from. The statute requiring these notices to be given is 
directory, and if it was shown by the record that they had 
not been given, we would still question the defendant’s 
power to derive benefit therefrom. 

The fourth ground of this motion in arrest of judgment 
is that it appears by the record that the jurors who served 
at the term of the court were drawn by “ R. M. Wither- 
spoon, C. J. Thomas, T. Ellison, deputy sheriff, and John 
M. Beggs, Clerk of the Circuit Court,” and the drawing was 
illegal in that they should have been drawn by the elerk 
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in the presence of the sheriff, (or in his absence the deputy 
sheriff,) and county judge. Asa matter of fact, it does not so 
appear. If the papers following the bill of exceptions 
were introduced in evidence to prove the allegation, they 
should have been incorporated in the bill of exceptions ; 
this has not been done and they cannot be treated as evi- 
dence by this court. 

The fifth ground of the motion of arrest is, that it does 
not appear by the record that at the meeting of the county 
judge, deputy sheriff and clerk, for the purpose of drawing 
the jurors to serve at the term, the sheriff made proclama- 
tion of such meeting and its purpose at the door of the 
court house. 

The remarks made as to the third ground of the motion 
are applicable to this. 

10. Absence of signature and seal from charge. 

There was no request in writing before the evidence 
closed that the judge should charge in writing, and conse- 
quently the judge had the legal right to charge orally, and 
not being placed under a legal duty to charge in writing, the 
plaintiff in error cannot require the formalities requisite to 
a charge in writing, when it is made a legal duty. 

As stated above, the instructions presented by plaintiff 
in error were in effect abandoned by him, by his not urging 
them until the judge ruled uponthem. There was no ruling 
upon them to except to. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


As to the first assigned error, that the court overruled 
the plea in abatement and permitted the State Attorney to 
amend the indictment by filing a specification, we think 
the views held by the counsel for the defendant are not tena- 
ble. It was long ago held in England, under their laws, 
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that a person could have but one christian name, or that if 
he had, but one would be regarded by the law. This rule 
has been very generally adopted in this country, and seems 
to be well established in several of the States. In the case 
of the people vs. Cook, 14 Barbour, 259, 307, the court say : 
“Tt has been repeatedly held in this court, that the middle 
letter between the christian and surname does not prejudice, 
even in judicial proceedings and in conveyances of estates. 
It is no part of the name, for the law knows only of one 
christian name.” 

In the case of the State vs. Manning, 14 Texas, 402, the 
court say: “ It seems well settled that an initial letter, inter- 
posed between the christian and surname, is no part of 
either. (Bratton vs. Seymour, 4 Watts, 329.) And it would 
seem to follow that it is immaterial whether one be intro- 
duced, which the party is not accustomed to use, or one be 
omitted which he is accustomed to use, or whether those 
used by him in writing his name be transposed. In neither 
ease would it amount to a misnomer.” 

In the case of Edmundson vs. The State, 17 Alabama, 
179, the court say : “ But it is contended that the improper 
insertion of the middle letter ‘ L.’ in the name constitutes 
a misnomer. We do not think so. There are, it is true, 
authorities which go to that extent, but we think the bet- 
ter opinion is, ‘ that the law knows only of one christian 
name,’ and that the middle letter forms no part of it, so 
that its insertion or omission makes no difference and may 
be disregarded.” See also Keene vs. Meade, 3 Peters, 1 . 
Rex vs. Newman, 1 Ld. Ray., 562; Roosevelt vs. Gardiner, 
2 Cowen, 463; Franklin vs. Talmadge, 5 Johnson, 84 ; 
Milk vs. Christie, et al., 1 Hill, 102; Erskine vs. Davis, 25 
Ill., 251; State vs. Martin, 10 Mo., 391. 

But, had the insertion of the middle letter in the name 
of the defendant, as used in the indictment, been held bad, 
the defect was amply cured by filing, under the order of 
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the judge, the specification making such indictment more 
definite, by striking out such initial letter. Such amend- 
ments are permitted in the English courts. By statute 7, 
Geo. 4, chap. 64, it is provided, “ that no indictment or in- 
formation shall be abated by reason of any dilatory plea of 
misnomer, or want of addition, or of wrong addition, 
of the party offering such plea, if the court shall be satis- 
fied by the affidavit or otherwise of the truth of such plea ; 
but in such case the court shall forthwith cause the indict- 
ment or information to be amended according to the truth, 
and shall call upon the party to plead thereto, and shall 
proceed as if no such dilatory plea had been pleaded.” 

In our own State, we have a statute under which the 
specification in this case was filed, and the amendment 
made, chapter 1107, laws of 1861, approved February 2, 
1861, §3 provides: “ That at any time, either before or 
after trial, when it shall appear to the court, on the appli- 
cation of the accused, that the vagueness of the indictment 
would expose the accused to substantial danger of a new 
indictment for the same offence, it shall be the duty of the 
said court to require the solicitor to specify in writing the 
details of the offence charged against the said accused with 
sufficient distinctness as to obviate the said objection, 
which specification shall constitute a part of the record in 
said case.” While this statute does not in express terms 
warrant an amendment so as to cure a misnomer, still 
in the language of the first section, it embraces “any de- ~ 
fect in the form of the indictment ” which, in the opinion 
of the court, makes it “ so vague, indistinct and indefinite, 
as to mislead the accused and embarrass him * * * in 
the preparation of his * * * defence, or expose him, 
* * * after conviction or acquittal, to substantial dan- 
ger of a new prosecution for the same offence.” The court 
very properly permitted the filing of the specification in 
abundance of caution to protect the defendant in case of 
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his acquittal or conviction from the danger of a new pros- 
ecution for the same offence. 

The indictment charges that the defendant “ did make 
an assault by placing said musket gun to his shoulder, the 
muzzle of said musket gun, loaded as aforesaid, pointing 
toward the said M. H. Wearing with intent,” &. We 
think the acts constituting the assault are sufficiently set 
out, and that the indictment is not in this respect “ vague, 
indistinct or indefinite,’ and therefore that the second 
ground of error is not well taken. 

The third assignment of error was abandoned by the 
counsel for the. plaintiff in error on the argument. 

The fourth error alleged is that the court erred in per- 
mitting the witness Cobb to testify after the defence had 
rested, his evidence not being in rebuttal of any matter in- 
troduced on the part of the defendant, but cumulative on 
the part of the State. Courts are intrusted with a discre- 
tion in regard to the introduction of evidence and the ex- 
amination of witness; this discretion should be exercised 
in furtherance of justice; when formal proof has been 
omitted they have allowed witnesses to be called, and other 
proof given at-any time before the jury retire. When the 
plaintiff’s attorney by an accidental omission does not ex- 
amine a witness who was present in court, and a non-suit 
is moved for after resting his case, the court has permitted 
the witness to be examined in furtherance of justice. It 
must be a strong case, showing that injustice has been done 
the party, and that a sound discretion has not been exer- 
cised, which would induce this court to interfere to disturb 
the judgment of the Circuit Court, by revising the exer- 
cise of that discretion with which they are entrusted in re- 
gard to the relaxation of the rules of evidence. In the 
case of Coker and Schiffer vs. Hayes, 16 Fla., 368, this 
court said: “ A party, after closing the examination of a 


witness, and after closing his testimony, has no absolute 
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right to recall a witness before examined by him to estab- 
lish matters‘ not in rebuttal, or to simply repeat his testi- 
mony. * * * Whether this rule ought, or ought not 
to be varied, isa question for the Circuit Court; and a 
court of error, if it should interpose at all in such matters, 
should not do so except where it sees that injustice has 
been done through this action.” 

In Brown vs. Burrus, 8 Mo., 26, the court of that State 
says: “ Material testimony ought not to be rejected, because 
offered after the evidence is closed on both: sides, unless it 
has been kept back by trick, and the opposite party would 
he deceived or injuriously affected by it. So, after a wit- 
ness has been examined and cross-examined, the court may, 
at its discretion, permit either party to examine him again, 
even as to new matter, at any time during the trial.” Fre- 
leigh vs. The State, 8 Mo., 606 ; Law vs. Merrills,6 Wend., 
268 ; Jackson et al. vs. Talmadge, 4 Cowen, 150; Edwards 
vs. Sherratt, 1 East, 604; Mercer vs. Sayer, 7 John., 306 ; 
Rucker vs. Eddings, 7 Mo., 115; People vs. Mather, 4 
Wend., 249. 

The fifth and sixth assigninents of error relate to the 
charge of the court to the jury. 

It is sufficient to say with regard to these two alleged 
errors that no exception was taken and noted on the trial. 
At the conclusion of the charge the record shows only 
that the defendant by his attorney, did then and there ex- 
cept to the whole of said charge.” We have frequently held 
that a general exception to the charge of the court is not 
available if any one of the propositions contained in such 
charge is correct. Dupuis vs. Thompson, 16 Fla., 69; John 
D. C. vs. State ex rel., 16 Fla., 554. 

The same difficulty obtains with regard to the seventh 
error assigned. The record in regard to that reads as fol- 
lows: “ And the said defendant by his attorney, during 
the progress of said trial and while said judge was prepar- 
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ing his charge to the jury, reduced the following to writing 
and requested the judge to give the same specially in charge 
to the jury, to-wit: ‘If you believe from the evidence that 
at the time of the alleged assault the defendant was walk- 
ing along the streets of Madison, and was suddenly warned 
or informed by any one that Wearing or any one else was 
in the act of shooting him, he was justified in putting him- 
self in an attitude of defence.’ After the judge had con- 
eluded his charge to the jury, and not hearing any further 
request from counsel to give anything specially in charge, 
he the said judge neglected to give the above or the sub- 
stance thereof in charge to the jury as requested.” The 
defendant’s counsel reduced this submitted charge to writ- 
ing during the trial of the cause, he did not call the atten- 
tion of the court to it subsequently, and took no exception 
to the neglect so to charge by the court. We must consider 
that the request was abandoned, and even if it were not, 
the failure to note an exception would render it unavail- 
able. 

The eighth assignment of error, viz: that the court erred 
in overruling defendant’s motion for a new trial, cannot be 
sustained. The only other errors therein named, not herein 
before examined and disposed of, are that the verdict is 
contrary to evidence and the law. We cannot see that it 
is contrary to either. There was sufficient evidence to war- 
rant the conviction by the jury. They are to pass upon the 
credibility of the witnesses and to determine the facts upon 
the evidence. This court will not in such a case attempt 
to disturb the verdict. 

The ninth ground of error, to-wit: that there was error 
in overruling defendant’s motion in arrest of judgment, 
upon the several grounds mentioned in such motion before 
the court below, is not before the court. Appended to 
the record and certified by the clerk are two papers: one 
purporting to be extracts from the records of the proceed- 
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ings of the County Commissioners in the following lan- 


guage: | 
“ Mapison, Fxa., January 2, 1879. 
J. M. Beggs, Clerk of Court: 

Dear Sir: Attached you will find a list of registered 
voters, set aside by an order of the Board of County Com- 
missioners of Madison county, at their regular meeting this 
day, A. D. 1879, from which the jurors tor the courts of 


the present year are to be drawn. 
Joun L. [natis, 


Chairman Board Co. Com.” 

Here follows a list of names. 

The second paper reads as follows: 

*“ Maptson C. H., Fua., March 13, 1879. 

“We the undersigned, R. M. Witherspoon, C. J., 
Thomas J. Ellison, deputy sheriff, and John M. Beggs, 
Clerk of the Circuit Court, met in the clerk’s office 
this day and proceeded to draw the grand and petit jurors 
for the spring term of the Circuit Court for April 21, 1879, 
whereupon the following persons were drawn, to-wit: 

“Grand Jurors, Petit Jurors.” 

Here follows list of names. 

These papers are not embodied in the bill of exceptions, 
and the Judge of the Circuit Court has in no manner cer- 
tified to them, or that they were ever used upon the trial 
of the cause or on the motion in arrest of judgment. They 
are, therefore, no part of the record, and can be of no avail 
in this court. All evidence used in the proceedings and 
upon motions subsequent to the verdict should be embodied 
in and made a part of the bill of exceptions in order to en- 
able this court to review them. We have said in Gallaher 
vs. State, 17 Fla., 370, that “ the bill of exceptions isa sim- 
ple history of the case as tried, and should contain nothing 
more nor less than the facts as they appeared to the court 
and jury, from the commencement of the trial until the 
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final judgment by the court. All objections, rulings by 
the court and exceptions should appear in the body of the 
bill of exceptions in their proper and appropriate place, 
and will not be considered if upon separate pieces of paper 
filed subsequent to the verdict, or in cases of motion for 
new trial, or in arrest of judgment after final judgment.” 
Aside from the fact that there is no’ such bill of excep- 
tions as is required to present any question of that charac- 
ter to this court, if it had been properly raised, we are of 
the opinion, that all objections to the legality of grand ju- 
rors must be made by plea in abatement to the indict- 
ment before pleading in bar. Such is the rule as announced 
by this court in Gladden vs. The State, 13 Fla., 623, where 
the court say: “Such matters are reached by plea in 
abatement only, (though in some States a challenge to the 
array is treated, we do not say properly so, as a substitute 
for a plea in abatement,) and matters in abatement in crim- 
inal as well as in civil cases must be pleaded before plead- 
ing in bar.” 
The tenth and last error. assigned is that the court erred 
in not signing and sealing his instructions to the jury. 
Section 1 of Chapter 2096, laws of 1877, approved 
March 2, 1877, provides that in common law and criminal 
cases the judge’s charge shall be wholly in writing. Section 
2, however, provides: “ That the several judges of the Cir- 
cuit Courts of this State may charge juries trying all ap 
peals from the justices of the peace in civil and criminal 
cases, and all felonies not punished capitally, and misde- 
meanors, orally, unless they are requested by the State At- 
torney, or attorneys for defendants or plaintiffs, or the par- 
ties themselves, to charge said juries in writing as declared 
in the foregoing section, which request shall be in writing, 
before the evidence in the case is closed.” 
There is no evidence in the record that the judge of the 
Circuit Court was requested to charge the jury in writing. 
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Had he been so requested before the evidence in the case 
was closed, it would have been error to have neglected or 
refused so to sign and seal his charge. 

The judgment of the court below is affirmed. 





ApOLPH MontTagurE, PLAINTIFF IN Error, vs. THE State 
oF FLORIDA, DEFENDANT IN ERROR. 


1. If it appear upon a voir dire examination that a proposed ** juror’s 
conceptions are not fixed and settled, nor warped by prejudice, but 
are only such as would naturally spring from public rumor or news- 
paper report, and his mind is open to the impressions it may re- 
ceive on the trial, so as ‘to be convinced according to the law and 
the testimony, le is not incompetent."* (O’Connor vs. The State, 
9 Fla., 215.) 

2. An indictment was presented by a grand jury against one E. M. for 
an assault with intent to commit a rape, and also against A. M. 
for being present, ‘aiding, abetting and assisting the said E. M. 
the felony and intended rape to do and commit :** Held, That A, 
M. was indicted asa principal and not as an accessory, and, in the 
discretion of the court, might be tried either before or after E. M. 


Writ of Error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


H. Bishee, Jr., and J. D. Thompson for Plaintiff in 
Error. 


The Attorney-General for the Defendant in Error. 


Mr. JusTIcE VANVALKENBURGH delivered the opinion of 
the court. 


On the sixteenth day of December, A. D., 1879, the 
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grand jury of the county of Duval presented an indict- 
ment against Ellis Moon for making an assault with intent 
to commit a rape upon the person of Adaline Warren, and 
alleging in the same indictment that this plaintiff in error 
was feloniously “ present, aiding, abetting, and assisting 
the said Ellis Moon, the felony and intended rape to do 
and commit, contrary, &c.” 

On motion an order of severance was made, and on the 
fifth day of January, A. D., 1880, the defendant Adolph 
Montague was tried on a plea of not guilty, and was found 
guilty by the jury. He moved for a new trial which was 
overruled, and he was sentenced to two years vonfinement 
at hard labor in the penitentiary. 

A bill of exceptions appears in the record, a writ of 
error thereon was allowed, and the counsel for the defen- 
dant assigns the following errors: 

First. The court erred in overruling the challenge for 
cause of T. J. Mott, and in compelling the accused to chal- 
lege the said T. J. Mott peremptorily. 

Second. It appears that the accused has been indicted 
and tried as accessory, and it does not appear from the re- 
cord that the principal has been tried and convicted. 

The record in regard to the first alleged error assigned 
recites that “thereupon came T. J. Mott who was tendered 
as a juror to sit in the trial of said cause, who, on being ex- 
amined on his voir dire as touching his qualifications as 
a juror, answered, that he had formed and expressed an 
opinion as to the guilt and innocence of the defendant ; that 
his opinion was formed from rumor, and from reading the 
evidence reported by the newspapers to have been taken 
at the preliminary examination, but that he could give the 
defendant a fair and impartial trial according to the evi- 
idence and the law, as given in charge by the court, and 
that he was not sensible of any bias or prejudice for or 
against the defendant. The said defendant by his attorney 
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did then and there challenge the said juror for cause or for 
principal cause. * * * The said judge did then and 
there deliver his opinion and decide that the said objection 
‘and challenge should not be allowed, and overruled said 
objection and challenge.” To this decision of the court 
the counsel for the defendant took an exception. The coun- 
sel for the defendant then challenged the juror peremptorily, 

This exception is not well taken. In the case of O’Con- 
nor vs. The State, 9 Fla., 215, this very question was passed 
upon. There this court adopted the rule embodied in the 
following extract : ‘ 

“ The true doctrine is, that if the juror’s conceptions are 
not fixed and settled, nor warped by prejudice, but are only 
such as would naturally spring from public rumor or news- 
paper report, and his mind is open to the impressions it 
may receive on the trial, so as to be convinced according to 
the law and the testimony, he is not incompetent.” 

In this case this juror was subsequently challenged per- 
emptorily by the defendant and another juror was empan- 
elled, to which there was no objection. It does not appear 
that the defendant had exhausted his peremptory challenges, 
or suffered any injury ; but it does appear that he was tried 
by a jury above all exceptions. 

The second assignment of error is equally invalid. The 
defendant was indicted for being “ feloniously and ravish- 
ingly present, aiding, abetting and assisting the said Ellis 
Moore, the felony and intended rape to do and commit.” 
He was indicted as a principal, and not as an accessory be- 
fore or after the fact. An accessory before the fact is one 
who, though absent at the time of the commission of the 
felony, doth yet procure, counsel, command or abet another 
to commit such felony. (Wharton Crim. Law, §134.) An 
accessory after the fact is one who, when knowing a felony 
to have been committed by another, receives, relieves, com- 
forts or assists the felon, whether he be a principal or an 
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accessory before the fact merely. Wharton Crim. Law, 
$146. 

Principals in the second degree are those who are present, 
aiding and abetting at the commission of the act. Jb., $116. 

Chapter 1637, Laws 1868, sub-chapter 11, section 8, is 
as follows: ‘“ Whoever aids in the commission of a felony 
* # * shall be punished in the same manner prescribed 
for the punishment of the principal felon.” 

In this case it was not necessary to try Moon first. They 
were both indicted as principals in an assault with intent 
tocommit rape. The law is well settled that the party 
charged as principal in the second degree may be convicted, 
though the party charged in the first degree is acquitted ; 
and the court may, in its discretion, try the principal in the 
second degree before the principal in the first degree. Boyd 
vs. State of Georgia, 17 Georgia, 194, and cases there cited ; 
Wharton Crim. Law, $130, and cases cited ; The State vs. 
Ross, 29 Mo., 32. 

The judgment is affirmed. 








JosHuA L. MoGaHaGIN, PLAINTIFF IN Error, vs. THE 
STATE OF FLoripa, DEFENDANT IN ERRor. 


An indictment which charges in one count two distinct offences, for 
which different punishments are provided by statute, is bad, and 
judgment thereon will be arrested. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion of the 
court. 


Jesse H. Goss and Gary § Dunn for Plaintiff in Error. 




















666 SUPREME COURT. 





McGahagin v. State of Florida—Opinion of Court. 











The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


On the 13th day of November, 1878, the defendant, 
Joshua L. McGahagin, was indicted by the grand jury of 
Marion county, which said indictment recites that the said 
defendant, “on the second day of November, in the year 
of our Lord one thousand eight hundred and seventy-seven, 
with force and arms, at and in the county of Marion afore- 
said, wilfully and maliciously did shoot, disfigure and injure 
one ox of the value of thirty dollars, of the property, goods 
and chattels of,” &e. 

There is but this one count in the indictment, and upon 
that the defendant was tried, at the spring term of said 
court, in the year one thousand eight hundred and seventy- 
nine, and the jury found him guilty. The counsel for de- 
fendant then moved in arrest of judgment upon several 
grounds, among which is the following : 

“The indictment charges two distinct and separate felo- 
nies, to-wit: the disfiguring an ox under the 74th section of 
an act approved the 6th day of August, A. D. 1868, and 
for injuring an ox under the 79th section ” of the same act. 

Counsel also moved for a new trial for several assigned 
reasons ; both of which motions were denied by the court, 
and the defandant was sentenced to pay a fine of ten dollars 
and the costs. From this judgment he brings his writ of 
error. 

This indictment must have been found either under the 
act of 1878, chapter 1637, approved August 6th, 1868, or 
under the act of 1871, chapter 1846, approved January 27, 
1871. The statute of 1871 provides “that whoever, not 
having a sufficient fence or other enclosure to prevent the 
intrusion of animals upon his premises, shall, in attempting 
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to expel therefrom any horse, cow, hog or other animal 
of another person found intruding thereon, kill, maim, 
wound or disfigure any such animal, shall be held guilty of 
a misdemeanor,” &c. This indictment, if framed under this 
statute, does not follow the language, nor is it in language 
of equivalent import, and, therefore, is not sufficient to war- 
rant the verdict of the jury in this case. It was necessary 
to allege and prove, if the indictment was framed under it, 
that the defendant did not have “a sufficient fence or en- 
closure to prevent the intrusion of animals upon his premi- 
ses.” This court has frequently held that “where the 
offence is one prescribed and defined by statute, it must be 
charged in the very language of the statute, or in language 
of equivalent import.” Humphreys vs. The State, 17 Fla., 
381; Snowden vs. The State, Jb., 386; Dennis vs. The 
State, [b., 389. 

Section 74, of sub-chapter four of chapter 1637 of Laws of 
1868, is as follows: “ Whoever wilfully or maliciously 
kills, maims or disfigures any horse, cattle or other beast 
of another person, * * * shall be punished by impris- 
onment in the State Penitentiary not exceeding five years, 
or by a fine not exceeding one thousand dollars, ov imprison- 
ment in the jail not exceeding one year.” 

Section 79 of the same chapter provides that “whoever 
wilfully and maliciously destroys or injures the personal 
property of another, in any manner or by any means not 
particularly described or mentioned in this chapter, shall 
be punished by imprisonment in the State Penitentiary not 
exceeding five years, or by fine not exceeding one thousand 
dollars, and imprisonment in the jail not exceeding one 
year; provided,” &e. 

The penalties imposed by these two sections are different 
in degree, while they each provide for imprisonment in the 
State penitentiary for a term not exceeding five years, one 


provides a fine or imprisonment in the jail, while the other 
43R 
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contemplates both a fine and imprisonment in the jail, at 
the discretion of the court, not exceeding, however, the. - 
limits fixed by the statute. 

This indictment charges two distinct offences in one. 
count, to-wit: “ disfiguring ” an ox under the 74th section 
and “injuring ” an ox under the 79th section. It cannot be 
said in this case that the word “ injure ” as used in the in- 
dictment is mere surplusage, for the reason that the injury 
of personal property not otherwise “described or men- 
tioned” in the statute, is made a felony. The criminal 
law never permits the joinder of two or more distinct offen- 
ces in one count of an indictment. The verdict of the jury 
was a general one of “guilty,” in no way designating of 
which offence the defendant was so guilty. 

Whether, had the verdict acquitted the defendant of one 
of the offences and found him guilty of the other, the de- 
fect might have been cured by the verdict, it is not neces- 
sary todetermlne. Before trial the indictment was demur- 
rable for duplicity, or the defendant could have moved the 
court to quash it; he failed so to do and now moves in ar- 
rest of judgment. There are cases in which all the cireum- 
stances necessary to constitute different crimes may be al-: 
leged in one count of an indictment, and yet be sufficient 
in law. These are cases where the offence described in the 
count is a complicated offence; as in an indictment for 
murder, which comprehends all the circumstances that go 
to constitute manslaughter; or in other crimes, where the: 
lesser constitutes an: essential part of the higher crime, and 
is merged in a conviction for such higher crime. This case 
is not an instance of an indictment setting out in one count 
a complicated offence, embracing various circumstances, 
which in themselves amount to offences, but it is a single 
count setting out two distinct and independent offences,, 
which had no necessary connection with each other. The 
indictment is, within the meaning of chapter 1107, laws of: 
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1861, “so vague, indistinct and indefinite as to mislead the 
accused and embarrass him in the preparation of his de- 
fence,” &c., and we do not see that it was enacted to apply 
in a case of this kind. It was never intended by the Leg- 
islature in the passage of that act to compel the courts to 
try a prisoner for two or more distinct and separate felo- 
nies or crimes charged in an indictment containing but a 
single count. Bishop on Crim. Pro., §482; People vs. 
Wright, 9 Wend. Rep., 193 ; Commonwealth vs. Symonds, 
2 Mass., 163; United States vs. Sharp, Peters, c. c. 131; 
State vs. Fowler, 8 Foster, N. H., 184; State vs. Nelson, 8 
N. H., 163 ; State vs. Merrill, 44 N. H., 624. 

It is not necessary to notice the other errors assigned, as 
the judgment of the court below must be arrested. 





CLAIBORN GREEN, PLAINTIFF IN Error, vs. THE STATE OF 
FLorIpA, DEFENDANT IN ERROR. 


1. In criminal cases, especially in felony, where the penalty is severe, 
the court will weigh the evidencg, and where, in its opinion, it pre- 
donderates so strongly against the verdict that it cannot conclude 
such verdict was founded upon the evidence on the part of the 
State, no testimony having been introduced on the part of the defen- 
dant, a new trial will be granted. 

2. The defendant in a criminal case, having caused his witnesses to be 
duly and properly subpcenaed to appear at the trial, is entitled 
under the statute upon a proper case being made to an attachment 
to compel their attendance as such witnesses ; and it is error to com- 
pel such defendant to go to trial in such case without first having 
issued such process and used reasonable means to procure their at- 
tendance. 


3. Section 21, of chapter 1628, laws of 1868, does not contemplate the 
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issuing of a special venire in order that the officer may summon 

by-standers to complete the panel of a jury exhausted by reason of 

challenges or otherwise. The requisite number may be summoned 

by the officer upon the order of the court then and there. It is 

not necessary for the officer to make a formal return of those sum. 

moned, as the whole proceedings are held in open court, and are 
_ embodied in its minutes. 

4. It is no objection to an indictment in this State, under chapter 1107, 
laws of 1861, that two or more offences are joined in separate 
counts, unless on an application to quash the indictment, or on a 
motion in arrest of judgment, the court shall be of opinion that the 
indictment was so vague, indistinct and indefinite as to mislead the 
aecused and embarrass*him in the preparation of his defense, or 
expose him after conviction or acquittal to danger of a new 
prosecution for the same offence. 

5. When a prisoner, tried upon an indictment containing two counts, 
one for assault with a dangerous weapon with intent to murder, 
the other for assault with a dangerous weapon with intent to rob, 
was found guilty by the jury of an “assault with intent to rob;” 
Held, That the legal effect of the verdict was to acquit the pris- 
oner of the assault with intent to murder. 


Writ of Error to the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


Thrasher, Davis & Hampton for Paintiff in Error. 


State Attorney had no right to three challenges. Act 
1877, page 54, sec. 7. , 

Defendant had a right to a list of 18 jurors from which 
trial jury was to be drawn, and which 18 had to be 
exhausted before calling from by-standers. Act 1877, page 
53, sec. 3. 

Defendant had a right to have a list of the by-standers 
called, but no list or return was made, only one being called 
at a time and put upon the prisoner. Act 1868, page 20, 
sections 21, 22, 23. 

The indictment was double and was not good, and the 
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judgment should have been arrested, because of the two 
offences charged. 12 Wend., N. Y. Rep., 425. 

The verdict was contrary to law, the evidence upon 
which it was founded being purely circumstantial and 
based solely on a track, without any connecting link joining 
defendent with it. 

Defendant was forced to trial without his witnesses, who 
had been regularly subpeenaed, and without attachment is- 
suing for witnesses, and hurried into trial without time to 
draw affidavit for continuance, he having been in jail for a 
long time, and just then brought in court, and no opportu- 
nity to look after his witnesses. 

The newly discovered evidence of Isaac Shelton, is 
enough to warrant the court in granting new trial. 


The Attorney-General for Defendant in Error. 


The first assignment of error is that the court refused to 
grant a motion for a new trial on the grounds set forth in a 
motion for a new trial. 

Perhaps I had as well say nothing about the first four 
grounds of motion for a new trial. 

The fifth ground is “ because the counsel for defendant 
was not furnished with a list of eighteen petit jurors as the 
law requires. The record does not show that a list of 18 
was applied for. If it is meant by this assignment of er- 
ror to intimate that eighteen petit jurors should have been 
selected instead of twelve, the record does not show that it 
was proven on the trial that there were over one thousand 
registered voters in. the county. Courts do not take judi- 
cial knoweledge of the number of registered voters in a 
county. If there was any such exception it should have 
been taken by challenge to the array, and cannot be reached 
by a motion for a new trial, or in arrest of judgment. Chit- 
ty’s C. L., 545. 
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The sixth ground is overthrown by the judge’s state- 
ment that only two jurors were challenged peremptorily by 
the State Attorney. 

The seventh ground is hardly tenable. It is the settled 
practice’ to do as was done in this matter by Judge 
Dawkins. The view of opposing counsel is novel in this 
State, and the statute does not require such practice. I do 
not mean to say that it would be illegal to summon a num- 
ber at once. No harm is shown by the record to have 
been done the prisoner. Such matters rest in the sound 
discretion of the court. 

The ninth ground has no affidavit to sustain it. 

The eighth and tenth grounds of motion for a new trial, 
and the grounds of the motion in arrest of judgment, relate 
to an election on the counts of the indictment. 

There was no error in the ruling of the court on these 
points. 1 Bishop Crim. Pro., §457, note E and authori- 
ties; Jb., sec. 459; McGregg vs. State, 4 Blackf., 101; 
Mayo vs. State, 30 Ala., 32, 33, 34; Chapter 1107, Laws of 
Florida. 


Mr. JusTIcE VANV ALKENBURGH delivered the opinion of 
the court. 


In April, 1879, the grand jury in and for Alachua county 
presented to the Circuit Court of that county an indictment 
against this plaintiff in error containing two counts, one for 
assault with a dangerous weapon with intent to murder, 
the other for assault with a dangerous weapon with intent 
to rob. 

On the 19th of November, 1879, Green was tried upon 
the indictment, and found guilty of “assault with intent 
to rob,” and sentenced to confinement at hard labor in the 
State prison for the term of twenty years. 

After the evidence in the éase was closed, the counsel for 
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‘the prisoner “ asked the court to compel the State Attorney 
to choose upon which count in the indictment he would 
proceed to prosecute, which request the court refused,” to 
which ruling and decision the counsel for prisoner excepted. 

Before sentence a motion for new trial was made upon 
the following grounds: : 

1. Because the verdict was contrary to law and the evi- 
‘dence. 

2. The evidence was not sufficient to warrant a verdict 
of guilty. 

8. Because the defendant was forced to trial without his 
witnesses, who had been regularly subpcenaed. 

4. Because, had his witnesses been present, defendant 
could have proved that he was sick at his home from eight 
to twelve o’clock on the night of the attempted robbery. 

5. Because defendant’s counsel was not furnished with a 
list of eighteen jurors at the trial, as the law requires. 

6. Because the State Attorney challenged peremptorily 
three of the regular panel furnished to defendant’s counsel, 
when, by law, he was only entitled to two challenges. 

7. Because, after the regular panel was exhausted, the 
sheriff called persons from the by-standers to complete the 
jury, one at a time, and put them on the defendant. 

8. Because the court refused to compel the State Attor- 
ney to elect upon which count he would prosecute. 

9. Because since the trial defendant has discovered evi- 
dence by which it would appear that defendant was at his 
own house on the night of the said attempted robbery from 
half-past nine until after eleven o’clock. 

10. Because two separate and distinct offenses, and not 
of the same character, were charged in the indictment, and 
the State was allowed to proceed upon both counts. 

The court overruled the motion and the counsel for de- 
fendant excepted. 

The counsel for the defendant then moved in arrest of 
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judgment, assigning for reason therefor the tenth reason 
assigned on the motion for new trial. The court denied 
the motion and defendant’s counsel took an exception. 

From the judgment of the court this defendant brings 
his writ of error, and assigns the following errors : 

In refusing to grant a new trial upon the several grounds 
set forth in his motion for new trial, and in refusing to ar- 
rest the judgment upon the ground taken in his motion for 
arrest of judgment. 

The first and second reasons assigned on motion for new 
trial were that the verdict was contrary to law and the evi- 
dence in the case. 

F. A. Underwood, the first witness introduced upon the 
part of the State, testified that “ while sitting with his wife 
“and children at eight o’clock at night, the doors of my 
‘house closed, I heard a considerable noise in my yard near 
“the house, and it appeared as if some one was having a 
“combat with my dogs in the yard. I opened the door 
“and stepped out of the house. No sooner was this done 
“ than I was fired upon—one buckshot going through my 
“‘ pant’s leg near the foot, and some others took effect in the 
“ nalings ; discovered there next day. I could see persons, 
“but could not discover who they were. They ran off, and 
“T went back into my house and closed the door. About 
“twelve o'clock the same night some persons knocked my 
“door down with a heavy piece of timber. I jumped up 
“and went to door; there were three parties; don’t know 
“who they were. One was standing on the door steps, 
‘rather in shade of the house and immediately in front of 
“me. The other two men were standing off from door 
“steps ten or fifteen feet, where the moonshine fell upon 
“them. I stood in door a moment, and the one on door 
“stepped back to where the moonshine fell upon him. I 
“T did not recognize either of them. There were orange 
“trees in the yard, but the moon shone directly on these 














JANUARY TERM, 1880. 675 


Green v. State of Florida—Opinion of Court. 





“parties. Two of them ran off straight from the door to 
“a fence that surrounded the yard. I could see them as 
“they off, and could see them until they nearly reached 
“the fence. The other one did not run straight off, but 
“turned to the left corner of the house from the way I was 
“standing and I saw no more of him. Next morning I 
“went for some neighbors and my son, and we examined 
“the premises. We could only follow the tracks about 
“three hundred yards from the house; no trace could be 
“seen of them after this. The track of one of the party 
“who ran straight from the house was Claiborn Green’s, the 
“the defendant; the other I did not know. I know his 
“ track because it is peculiar. He is bent-legged in right 
“ Jeg, and in walking his heel of right foot scarcely touches 
“the ground. I could discover it imperfectly at the door 
“next morning. One place it was plain at the door in run- 
“ning from the house at twelve o’clock at night. Green’s 
“track was not so plain, because in running it was not so 
“ plain as in standing or walking. He did not run all the 
“way after getting over the fence. It was in ground that 
“had been tended that year, and there his track was plain. 
“T have known Claiborn Green for several years; he has 
“ lived close to me part of the time; lived two miles from 
“me at the time of the occurrence. He has worked for me 
“off and on since I have known him. I never knew any- 
“ thing wrong about him before this. There has never been 
“any falling out between us, or hard feelings. He has 
“always been a hard working boy, and has a wife and 
“children. * * * * 

“ Other colored people lived as near me as Green ; one of 
“them is bent-legged like Claiborn, but makes a different 
“track. I know both tracks—Claiborn’s is the larger of 
“the two. The track of the party who turned to theleft 
“corner of the house, and who did not run straight from 
“door to fence, took a circuitous route and joined the other 
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“two about the point where we failed to make other traces 
“of the track. We tracked him plain in the circuit made. 
“ This circuitous track was not Claiborn Gtreen’s.” 

John Underwood,son of the complainant, testified thatthe 
next morning after the assault upon his father’s house he 
“ examined the tracks about the yard and through the fields 
to where they could not be tracked further. I could plainly 

.see Claiborn Green’s track in the yard. I know his track 
well; he makes a different track from any one I ever saw. 
He has a bent leg, right bends in, and in making track in 
walking the heel of the bent leg hardly touches ground. It 
isa large track. * * * * IT saw the circuitous track 
where it turned to left of house and met up with and joined 
the other, two or three hundred yards from house. The 
Claiborn Green track is the one that turned to left of house and 
made the circuitous route to the left and joined others as stated. 
I swear further that neither one of the tracks made by 
the mea who ran straight from the door was Claiborn 
Green’s. We never measured the track at all. Two other 
colored men live in neighborhood ; make track crooked, 
and have bent legs; but their tracks are different from 
Green’s—the defendant Green’s is larger.” 

Annie Cone, another witness on part of State, testifies to 
the fact of her being at complainant’s house “ two nights 
and a day after the disturbance. I could plainly see one 
track made by Claiborn Green at the door step, only one.” 
She further testified that there “are two men whose legs 
are almost in same fix with defendant’s, who live in the 
neighborhood ; but their tracks differ from defendant’s, 
though they walk on front of foot and heels hardly touch 
the ground. Green’s track was a much larger track than 
the others, and very distinct from the other two.” 

Another witness swears the track was that of the defend- 
ant; that he was a shoemaker, and had made shoes for 
defendant. 
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‘This is the substance of the evidence given on the part 
of the State. We think it cannot be insisted upon success- 
fully that there was sufficient to warrant the finding ot 
the jury, that defendant was guilty of an assault with in- 
tent to rob. The two principal witnesses, the complainant 
and his son, both having equal opportunities for the ex- 
amination of the tracks found, (the only evidence of the 
guilt of the prisoner,) testify in direct opposition to each 
other—the one identifying the tracks leading from the 
door of the house to the fence, and the other those leading 
to the left ofsthe house and by a circuitous route to where 
it joined the others, two or three hundred yards from the 
house. The evidence of Annie Cone is certainly insufli- 
cient ; she saw only one track which she identified as that 
of the defendant, and that two nights and a day after the 


alleged assault was made. Green may have been there in — 


the meantime, and there is no evidence to connect that one 
track with the actual assault. 

The same difficulty arises in the case of the evidence of 
the shoemaker, and, besides that, it is in evidence that the 
track examined and sworn to be Green’s was that of a man 
barefooted or without shoes. In criminal cases, this court 
will weigh the evidence, especially in a case of felony, 
where the penalty is so severe, and where, in our opinion, 
it preponderates, as in this case, so strongly against the 
verdict that we cannot conclude that it was founded upon 
evidence upon the part of the State, no testimony being in- 
troduced by defendant, will grant a new trial; and such 
should be the course in all courts where such trials are had. 

And further, there appears to be no testimony showing’ 
any attempt to commit robbery. 

In the case of Leake vs. The State, 10 Humph., 144, the 
court say: ‘We have repeatedly had occasion to assert 
that in criminal cases we will weigh the evidence, and, if it 
preponderates against the verdict, grant a new trial. And 
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we do this out of the great regard in which the law holds 
life and liberty, declaring, as it does, that in every instance 
where either the one or the other is sought to be assailed 
by a criminal prosecution, the guilt of the person charged 
shall be established beyond a reasonable doubt. In admin- 
istering the law with this benign provision in favor of 
criminals, it would be mockery in a court of last resort to 
hold that upon an application for a new trial it would not 
weigh the evidence, but hold the verdict of the jury con- 
clusive of the criminal’s guilt, if there were any proof by 
which it could be sustained. This would be to place no 
higher estimate upon life and liberty than upon property,- 
and to subject them to the same rule in relation to this par 
ticular.” See also Bishop on Crim. Procd., $1105 and 6; 
Copeland vs. The State, 7 Humph., 479 ; Cochrane vs. The 
State, Jb., 544. 

The third ground upon which the motion for a new trial 
was based is that the defendant was forced to trial without 
his legally subpcenaed witnesses. The record discloses the 
fact that when this case was called for trial, the defendant’s 
witnesses, three in number, who had been subpcenaed, were 
not present, that the counsel for the defendant asked for at- 
tachments against these witnesses, and that the court re- 
fused to allow such attachments to issue, and declared that 
it was defendant’s business to see that his witnesses were in 
court, that the case would proceed to trial, and gave defen- 
dant’s counsel no opportunity to make the necessary affida- 
vits for a continuance of the case. It further appears from 
the record, that the defendant had been in jail for eight 
months and was brought from there into court on that oc- 
casion. It is true the judge says in the bill of exceptions, 
in connection with these other facts that appear therein, 
“the case was called on Monday, and set down for trial 
on Wednesday morning, nothing then said about absence 
of witnesses.” There is no doubt from the record but that 
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the witnesses had been subpcenaed and were not in atten- 
dance on the day when the case was tried. The defendant 
had a right to have his witnesses present for examination, 
and in asking for an attachment from the court, he was 
asking only what he was in justice and in law entitled to. 
It was a matter of no moment that the cause had been set 
down for the day on which it was tried; if the defendant 
had caused his witnesses to be duly subpoenaed, and they 
had failed or neglected to appear in pursuance of such sub- 
pena, he was entitled to the process of the court to compel 
their attendance, and reasonable time should have been 
granted for making the necessary proof, which if sufficient 
would have authorized the issuing of the attachments. It 
is provided by statute that where a witness has been duly 
summoned, and shall fail to appear, that it shall be the duty 
of the court, on motion, to order an attachment against 
such defaulting witness, returnable at such time as the 
court may direct. Thomp. Dig., 334, §2. 

The defendant claims by his fourth ground for new trial, 
that had his witnesses been in attendance on the trial, he 
could have proved that he was sick at his house from eight 
to twelve o’clock on the night of the alleged attempted 
robbery. 

The verdict of the jury might have been different, had 
the defendant procured his witnesses under the attachment 
which it is made the duty of the court, on due proof of 
summoning, to grant. 

The fifth ground assigned for new trial, that defendant’s 
counsel was not furnished with a list of eighteen jurors, is 
not tenable. There is no evidence contained in the record 
that the county of Alachua contains more than ‘one thou- 
sand registered voters, and the court cannot take judicial 
notice that such fact exists. The presumption is, that the 
proper officers have performed their duties in respect to the 
drawing of the jury, in pursuance of the law. There is 
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also no evidence in the record that any challenge or excep- 
tion was taken to the list of the twelve jurors as presented 
to defendant’s counsel by the clerk, on his application. 

The sixth ground for new trial, that the State peremptorily 
challenged three of the regular panel of petit jurors, is also un- 
tenable. The court in the bill of exceptions in the case says: 
“The evidence before me as to the challenge of Bennett (the 
third person alleged to have been challenged by State A ttor- 
ney peremptorily), clearly satisfied me that the deputy clerk 
made a mistake in so entering, though he thought it was 
correct. The sheriff, and counsel for the State, declaring 
that Bennett was not objected to by State Attorney, and the 
court upon investigation at the time, thought that the dep- 
uty clerk was mistaken in his entry as made.” We must 
take the certificate of the judge, under his hand and seal, 
in the bill of exceptions, as correct in regard to this point.. 

The seventh point, or ground of motion, to wit: that 
the sheriff called by-standers to complete the jury, one at a 
time, and did not furnish a full list of such by-standers, is 
in our opinion not well taken. 

The statute (Chap. 1628, Laws of 1868, §21,) provides 
that “‘when, by reason of challenge or otherwise, a suffi- 
cient number of jurors, duly drawn and summoned, cannot 
be obtained for the trial of any cause, civil or criminal, the- 
court shall cause jurors to be summoned from the by-stand- 
ers, or from the county at large, to complete the panel.” 
This statute does not contemplate the issuing of a special 
venire, but provides that when the regular panel of jurors 
has been exhausted, the court shall cause the requisite num- 
ber necessary to try the cause then pending to be imme- 
diately summoned from the by-standers. They must be 
“such as are qualified and liable to be drawn as jurors, ac- 
cording to the provisions of law.” The number so to be 
summoned must be sufficient to complete the jury to be 
empanelled for the trial of such cause, and it is not neces- 
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sary for the sheriff or other officer to make and sign a writ- 
ten return, as the whole proceedings are had in open court, 
and appear upon its minutes. The by-standers so summoned 
are subject to the same challenges as to qualification as are 
the jurors in the regular panel. (O’Conner vs. State, 9 Fla., 
215.) But even if the objection was good the defendant 
could not avail himself of ithere. It nowhere appears in 
the record or otherwise that he has been “ injured by the 
irregularity,’ nor does it appear that “ any objection was 
made before the returning of the verdict.” The statute 
provides (chapter 1628, §26,) “ no irregularity in any writ 
of venire facias, or the drawing, summoning or empaneling 
of petit jurors, shall be sufficient to set aside a verdict, 
unless the party making the objection was injured by the 
irregularity, or unless the objection was made before the 
returning of the verdict.” The first and only objection 
appearing in the record was taken after verdict and upon 
motion for a new trial. 

The ninth: ground for new trial, that defendant has dis- 
covered evidence material to his defence, it is not necessary 
to pass upon, inasmuch as we have already said there was 
not sufficient evidence on the part of the State to warrant 
the verdict. 

The eighth and tenth grounds for a new trial, and also 
upon which a motion was made in arrest of judgment, viz: 
that two separate and distinct offences, not of the same 
character, were charged in the indictment in two distinct 
counts, and that the court refused to compel the State At- 
torney to elect upon which count he would prosecute, will 
be considered together. Whatever may have been the rule 
at the common law, with respect to the joinder of offences 
of the grade of felonies in one indictment, the question is 
settled by a reference to the statutes of this State. Chapter 
1107, laws of 1861, was evidently adopted with particular 
reference to the question which is raised in this case. The 
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language of that statute is: “That no indictment shall be 
quashed, or judgment in a criminal case be arrested, or new 
trial granted, on account of any defect in the form of the 
said indictment, or of misjoinder of offences, * * * * 
unless the court hearing and deciding upon any such appli- 
cation shall be of opinion that the said indictment was so 
vage, indistinct and indefinite as to mislead the accused and 
embarrass him, her or them in the preparation of his, her 
or their defence, or expose him, her or them, after convic- 
tion or acquittal, to substantial danger of a new prosecu- 
tion for the same offence.” In this case there is no pretence 
that the indictment was either vague, indistinct or indefi- 
nite, or that the accused was mislead or embarrassed in the 
preparation of his defence. 

This defendant was convicted of an “ assault with intent 
to rob,” but not of “an assault with intent to rob, being 
armed with a dangerous weapon,” as charged in the indict- 
ment. The punishment of the offence of which he was 
convicted is, as provided by statute, (section 46 of sub- 
chapter ITII., of chapter 1637,) confinement “ in the State 
Penitentiary not exceeding ten years, or by fine not exceed- 
ing one thousand dollars and imprisonment in the county 
jail not exceeding one year.” The court sentenced him “ to 
confinement at hard labor in the State Prison for the term 
of twenty years.” 

Had he been convicted of assault with intent to rob, being 
armed with a dangerous weapon, and there was no other 
good ground for a new trial apparent in the record, the 
sentence would have been lawful under section 37 of the last 
named act. We feel it our duty to notice this point, al- 
though it has not been assigned as error. 

The judgment is reversed, and a new trial ordered upon 
the count in the indictment charging him with intent to 
rob, the legal effect of the verdict being to acquit him of 
an assault with intent to murder. 
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Kine Curry, PLAINTIFF IN Error, vs. THe State or Fior- 
IDA, DEFENDANT IN Error. 


1. When the place of trial is changed from one county to another, it 
must be done in the manner provided by law, in order to give the 
court held in the county where such trial is had jurisdiction of the 
case, and such proceedings must appear in the record. 


2, When the judge is of the opinion that it is impracticable or inexpedi- 
ent to form a grand jury in any county for reasons mentioned in 
sub-chapter 13, section 14, of chapter 1637, laws of 1868, to make 
it lawful for the grand jury of any other county in the same circuit 
to indict any person for any offence committed in the county first 
mentioned in said section, such opinion of the judge should be em- 
bodied in an order and made a part of the record in the case. 


Writ of Error to the Circuit Court for Brevard county. 
The facts of the case are stated in the opinion of the 
court. 


E. K. Foster and John W. Price for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


The record in this case contains two separate and dis- 
tict indictments found against King Curry and Thomas 
Thompson, at the Orange county special term, A. D., 1873. 
One of these indictments is for fraudulently altering the 
marks and brands of certain animals, the property of one 
Streete Parker, and contains also a count for larceny ; the 
other is for a like offence in changing marks and brands of 
animals, the property of John Parker, and also contains a 
count for larceny. The indictments commence alike, and in 
the following manner: 


“ Orange county, to-wit: The grand jurors of the State of 
r¥ J g , 
R 
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Florida, empanelled and sworn to inquire and true present- 
ment make in and for the the body of the counties of Or. 
ange and Brevard, in the State aforesaid, upon their oaths,” 
&c. They appear to have both been filed at the same time, 
October 31, 1873. The record then shows that on the first 
of March, 1878, the case came on for trial in Brevard county, 
That on motion of the State Attorney, “ it was ordered that 
there be a severance in the trials of the defendants in the 
case of The State of Florida vs. King Curry, Thomas 
Thompson.” -It was also on like motion “ ordered that a 
nolle prosequi enter on the count in the indictment charging 
larceny as against King Curry.” Curry was then arraigned, 
plead not guilty, was tried, found guilty, and sentenced to 
five years in the penitentiary. There is no bill of excep- 
tions in the case and none of the evidence produced in the 
court below is before us. It does not appear in any way 
that the place of trial was ever changed from the county of 
Orange to the county of Brevard, nor is there any evidence 
embodied in the record to enable this court to determine 
upon which of the two indictments the plaintiff in error 
was tried and convicted. 

Chapter 1637, laws of 1868, sub-chapter 13, §14, pro- 
vides that “whenever it shall be, in the opinion of the 
judge, impracticable, or inexpedient to form a grand jury 
in any county, for the want of a sufficient number of qual- 
ified jurors therein, or on account of undue excitement or 
prejudice among the people, it shall be lawful for the grand 
jury in any county in the same circuit to indict any person 
for any offence committed in the county first mentioned in 
this section, and the trial thereof shall proceed in the 
county where such indictment may be found, subject to a 
change of the place of trial according to law.” 

It does not appear that the judge of that judicial circuit 
was of the opinion that it was impracticable or inexpedient 
for any of the reasons mentioned to form a grand jury in 
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the county of Brevard, where the defendant lived, and 


where the offences are alleged to have been committed. If 


he was of such opinion, it should have been embodied in 
an order and made part of the record. 

From the record before us we cannot see that the court 
in Brevard county had jurisdiction to try this defendant, 
and the judgment for this reason must be reversed. 


NeepuamM Bass, PLAINTIFF IN Error, vs. THE STATE OF 
FLor1pA, DEFENDANT IN ERRor. 


1. Where an indictment in good form, endorsed ‘‘a true bill,’’ signed 
by the foreman of the grand jury, filed by the clerk of the court, 
and properly endorsed by the State Attorney, appearing in the rec- 
ord, the prisoner having plead guilty, and no question having been 
raised as to its presentment in court by the grand jury, or objection 
taken, in the court below ; Held, Such endorsements were sufficient 
evidence here of the presentment by a grand jury. 

2. If there was any defect in the record in regard to the presentment 
by the grand jury, it should have been taken advantage of in the 
court below, where such defect might have been corrected. 

3. Judges of Circuit Courts calling extra or special terms of their 
courts under chapter 1561, laws of .1866, have a right to direct as 
to what time such extra or special terms shall be adjourned, 
Thomp. Dig. 322, $4. 


Writ of Error to the Circuit Court for Brevard county. 
The facts of the case are stated in the opinion of the 
court. 


E. K. Foster and John W. Price for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


The record in this case commences with an indictment 
against the plaintiff in error, John Tison and Frank Jerni- 
gan, containing two counts, one charging the three defend- 
ants with larceny; theother countwith fraudulently altering 
the marks of certain animals. The caption and commence- 
ment of the indictment are as follows: “In the Circuit 
Court for the Seventh Judicial Circuit of Florida, Fall 
Term, A. D.1875—The State of Florida vs. Needham Bass, 
John Tison, Frank Jernigan, larceny. 

“ Brevard county, to-wit: The grand jurors of the State 
of Florida, empanelled and sworn to enquire and true pre- 
sentments make, in and for the county é6f Brevard aforesaid, 
upon their oaths do present,” &c. 

Attached to this indictment is the certificate of the Clerk 
of the Circuit Court, in and for Brevard county, “ that the 
above indictment is a true copy of the original filed in my 
office, February 28th, A. D. 1878.” 

The endorsements are as follows: “Copy of indictment. 
In the Circuit Court for the Seventh Judicial Circuit of 
Florida, Fall Term, A. D. 1875. The State of Florida vs. 
Needham Bass, John Tison and Frank Jernigan. A true 
bill. William Shiver, foreman. Filed February 28, A. D. 
1878, as for the Fall Term, A. D. 1875. John M. Lee, 
Clerk ; T. E. Wilson, State Attorney.” 

On the 20th of December, 1877, the judge of the circuit, 
being satisfied that the public good and welfare and cause 
of justice required that a special term of the Circuit Court 
should be held in and for Brevard county, by an order ap- 
pointed such a special term, to be held at the county site of 
said county, at Lake View, on the eleventh day of February, 
1878. At chambers, on the sixth day of February, 1878, 
he issued an order to the sheriff of Brevard county direct- 
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ing him to adjourn the special term ordered to be held on 
the eleventh day of February, A. D. 1878, to the twenty- 
fifth day of February, A. D. 1878. The record then shows 
that on March 1st, A. D. 1878, the State Attorney moved 
for, and the court ordered, a severance in the trials of the 
defendants, and a nolle prosequi was entered on the second 
count of the indictment. The defendant, Needham Bass, 
was then arraigned on the count charging larceny, plead 
guilty, and was sentenced by the court to five years in the 
penitentiary. , 

The errors assigned are first, that there was no indict- 
ment properly presented by a grand jury and placed upon 
the files of the court, to warrant the subsequent action of 
the court; second, that the defendant was forced to trial 
without counsel, and that the plea of guilty was fraudu- 
lently obtained ; and, third, that the term of the court at 
which the defendant was arraigned, plead guilty and was 
sentenced, was not a legal term, and, consequently, the court 
acquired no jurisdiction. 

There is no bill of exceptions, and the record is very 
inartificially drawn. It shows, however, that the indict- 
ment was filed on February 28th, 1878, as for the fall term 
1875 ; that the defendant was arraigned and plead guilty to 
the charge of larceny, and was duly and legally sentenced 
on the 7th day of March, 1878. There was no demurrer, 
or motion to quash the indictment, or motion in arrest 6f 
judgment. In the case of Frances, a slave, vs. The State, 
6 Florida, 306, this court, with reference to an error as- 
signed covering the grounds contained in the first error 
alleged in this case, say : “ The appellant having plead not 
guilty to the indictment, and had two trials upon it in the 
court below, and having failed to take any notice of it, 
either on the motion in arrest of judgment, &., or in her 
bill of exceptions, may, we think, be considered as having 
waived it.” 
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In that case the record failed to show what judge held 
the court, the term when the indictment was found, when 
the case was tried, or that any grand jury was empanelled. 
They say: “In this case the grand jury may have returned 
a valid indictment into court, and the clerk may have neg- 
lected to record their finding, or having recorded it, he may 
(indeed must) have failed to copy it into the record sent up. 
Had the objection been made in the Circuit Court, it would 
of course have been very easily ascertained whether such 
a record existed or not, and if not, the bill being there, the 
fact in regard to its return could have been ascertained, 
and if a defect in the record existed, it could and doubt- 
less would have been corrected.” In the case of Collins vs. 
The State, 13 Fla., 652, this court say: “ We are of opinion 
that there is no necessity for the insertion upon the record 
of a special entry stating the finding of the grand jury, 
and that it is sufficient if upon the record there is enough 
to show a delivery of the indictment into court by the 
grand jury.” 

“ All that is required of the extended record is, that 
what that record contains, shows, according to the accepted 
legal signification of the terms in which it is framed, that 
the grand jury presented to the court an indictment for the 
particular felony with which the party is charged.” 

In the case at bar, the indictment is in proper form, and 
no objection was taken to it. It is endorsed “a true bill,” 
properly signed by the foreman, filed by the clerk and en- 
dorsed by the State Attorney. Such file mark placed 
thereon, nunc pro _tunc, by the proper officer of the court 
in term time, must have been made under and by virtue of 
an order of the court. This is sufficient evidence of the 
presentment by the grand jury, and no further or other ev- 
idence thereof is necessary in the extended record. 

If there was any error in this respect, it should have 
been taken advantage of in the court below, where, if a de- 
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fect in the record existed, it could have been corrected. 
Gallaher vs. State of Florida, 17 Fla., 370; People vs. 
Blackwell, 27 Cal., 65; Townsend vs. State, 2 Black., 151; 
Terrell vs. The State, 41 Texas, 463 ; Long vs. State, 56 
Ind., 183. 

Chapter 1561, laws 1866, provides: “ That the Justices 
of the Supreme Court, and the Judges of the Circuit Courts 
of this State be, and they are hereby authorized to order 
and hold extra and special terms of said courts whenever 
in their judgment the public welfare and cause of justice 
require the same; Provided, That the order for such special 
terms of courts may be made either in term time or vaca- 
tion.” * * * This court in Barbour vs. The State of 
Florida, 13 Fla., 675, has held that this act is not repugnant 
to the letter or spirit of the Constitution of this State, “ and 
that it is within the power of the Legislature to provide 
for the holding of such additional terms of the Circuit 
Courts at such times as may be deemed by the judges that 
the public welfare and cause of justice requires the same.” 
In this case the Circuit Judge did issue his order appoint- 
ing such additional or special term to be held at the county 
site of Brevard county, at Lake View, on the 11th day of 
February, 1878. Subsequently he ordered the sheriff to 
adjourn such term from the 11th day of February to the 
25th day of February, 1878. In relation to the adjourn- 
ment of the court, our statute, Thompson’s Digest, 322, §4, 
provides that “when any judge shall not attend on the 
first day of any term, the court shall stand adjourned until 
twelve o’clock on the second day, and, if said judge shall 
not then attend, it shall be the duty of the clerk, at that 
time, to continue all causes and adjourn to such time as 
the judge may appoint, or to the next regular term by law 
established.” The judge did direct to what time such spe- 
cial term should be adjourned, and such order was properly 
filed with the clerk of the court, and as the record shows 

















SUPREME COURT. 


690 








Jernigan and Tison v. State of Florida—Opinion of Court. 








that this case came on to hearing on the first of March, we 
must presume that it was properly adjourned to the 25th 
day of February, in pursuance of such order of the judge. 

The question as to whether Lake View is, or is not the 
county site of Brevard county is not raised by the record, a 
and we must presume that the court was held at the place 
provided by law. 

The errors assigned, in regard to the plea of guilty being 
obtained by fraud, and the defendant being forced to trial 
without counsel, are not sustained by anything appearing 
in the record. The defendant of his own volition plead 
guilty to the charge of larceny and was sentenced by the 
court. 

The judgment is affirmed. 





FRANK JERNIGAN, PLAINTIFF IN ERROR, vs. THE STATE OF 
Fioripa, DEFENDANT IN Error. 
Joun Tison, PLAINTIFF IN Error, vs. THE STATE oF FLor- 
IDA, DEFENDANT IN ERROR. 


(See Syllabus of Needham Bass vs. State, p. 685.) 
Writs of Error to the Cireuit Court for Brevard county. 
E. K. Foster and John W. Price for Plaintiffs in Error. 
The Attorney-General for the Defendant in Error. 


Mr. JusTICE VANVALKENBURGH delivered the opinion of 
the court. 


The plaintiffs in error in both of these causes were in- 
dicted in Brevard county, Seventh Judicial District, for 
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larceny, &c., jointly with Needham Bass. The court or- 
dered a severance, and they severally plead guilty to the 
charge of larceny, and were sentenced to five years each in 
the penitentiary. The three cases were argued together, 
the several records being, so far as the questions presented 
are concerned, the same. 

For the reasons assigned in the case of Needham Bass, 
Plaintiff in Error, vs. The State of Florida, decided at this 
term of the court, the judgment in each of these two cases 
is affirmed. 








Ann E. Witson, APPELLANT, vs. Russ AND MERRITT, AP- 
PELLEES.* 


i. Rents and profits, to which a cestut que trustis entitled, out of prop- 
erty held by a trustee, are proper subjects of sale, assignment, 
or pledge, to secure debts. 

2. A paper in the form of a mortgage which in terms conveys real es- 
tate to secure a debt, the mortgagor having no legal title but only 
a right to the rents‘and profits for life, creates no lien upon the real- 
ty, but is good as an assignment or pledge of the rents and profits. 


3. A trustee holding the legal title of land is a necessary party in a 
proceeding affecting the property or any interest therein; but 
when there is no trustee in being,at the commencement of suit,and a 
decree does not affect the title or the interest of a remainderman, 
the decree reaching only the net income of the property, a trustee 
may be appointed by the final decree, with proper directions as to 
the management of the property and the payment of the income. 

4. If a trustee so appointed refuse the trust, a receiver may be ap- 

‘ pointed to protect the interests of all parties interested in the és- 
tate. 





*[This case an@ the next following should appear among the other 
Equity cases of the present term and would had the copy of the opinions 
been furnished me in time.—REPORTER. ] 
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5. A decree of ‘‘foreclosure’’ and sale with directions to put a pur- 
chaser in possession of land, in a proceeding by an assignee or 
pledgee to subject the net income of the land to the payment of 
a debt for which such income is pledged, (the legal title and right 
of possession being, by the terms of the deed creating the trust, 
vested in a trustee), is not a proper decree. A decree in such case 
should direct the trustee or receiver to secure the due protection 
and management of the property and the application of the net in- 
come to the payment of the debt for which the income is pledged. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


J. F. McClellan tor Appellant. 
D. L. McKinnon for Appellees. 
Tue Cuter Justice delivered the opinion of the court. 


This was a bill filed by appellees to foreclose a mortgage 
executed by appellant. The mortgage in terms conveys to 
appellees two lots in Marianna to secure a sum of money 
due and to be advanced. 

The legal title of the property described in the mortgage 
stands as follows: “In 1866, it was purchased by George 
W. Robinson, as trustee, and conveyed unto the said George 
W. Robinson, trustee of the said Ann E. Wilson, and his 
successors in said trust, the above described lots or real es- 
tate, with: all the improvements, rights, privileges and ap- 
purtenances thereunto belonging, to have and toholdsaid lots 
or real estate unto him, the said George W. Robinson, as 
trustee aforesaid and his successors in trust, in as full, com- 
plete and perfect right, title and interest, as the property 
bequeathed to the said Ann E. Wilson, under the will of 
her father, Jacob Robinson, and with the same powers and 
for the same uses and purposes therein expregsed.”’ 

The provisions of the will referred to areas follows: “I 
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give and bequeath unto my brother, William H. Robinson, 
and my son Walter J. Robinson, one seventh part of my 
estate, both real and personal, but upon this special trust 
and confidence, and for the purposes hereinafter mentioned, 
that is to say, after my son Isaac becomes of age, to suffer 
and permit my daughter Ann E. Robinson to receive and. 
use to her sole and separate use, free from the control or 
contracts of any husband or husbands she may hereafter 
have, the income and profits of the said estate for and 
during her natural life * * * And it is my further 
will and desire that should my said daughter leave a child 
or children living at the time of her death, then and in that 
case, I give and bequeath said estate, real and personal, 
to the said child or children, their heirs and assigns forever. 
But if my said daughter should depart this life leaving no 
child or children, then and in that case, it is my will and 
desire that the said estate, in this item mentioned, go to 
and I do bequeath the same to my other children in equal 
proportions, share and share alike.” 

The testator died in 1840. 

The daughter, Ann E. Robinson, now Wilson, appellant, 
has one daughter living. 

After the death of the testator, George W. Robinson be- 
came of lawful age, and, by virtue of a further provision of 
the will, became a trustee of the said estate, and he is the 
trustee named in the deed. 

Afterward, and before the commencement of this suit, 
George W. Robinson died, and after the commencement of 
suit Isaac C. Robinson was appointed trustee by the court, 
who also died intestate and there is no trustee acting. Since 
then, the defendant says, she has endeavored* to have 
another trustee appointed, but has been unable to get any 
one to accept the office. 

Appellant ‘answered setting up the condition of the 
title and estate, and avers that she has, and had no other 
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interest in the mortgaged property than a right to the net 
annual income for life. 

The bill was amended and complainants say they were 
not advised that appellant had only a life interest at the 
time the mortgage was executed; that the trustee was 
dead at the date of the mortgage; prays that a trustee 
may be appointed, if necessary, and made a party to the 
bill; that the interest of the defendant (appellee) in said 
property be sold to satisfy said debt, or that a receiver be 
appointed to take charge of the same and apply the rents 
and profits to the payment of plaintiff’s claim until the 
same is satisfied ; and in the event said property or interest 
of defendant, or rents and profits are not sufficient to satis- 
fy said claim, that excution may issue against her for the 
balance due, and for such other relief, &c. 

Appellant further answering; says that the property con- 
sists of town lots, on which isa dwelling-house, out-houses, 
and an office. That they need repairs and fencing, and an 
expenditure of three or four hundred dollars will be neces- 
sary to preserve them. She further insists that her said 
daughter is a necessary party to the suit, and that there 
ghould be a trustee appointed, and that no decree can be 
rendered without the presence of such parties. 

The chancellor decreed that there was a sum due the com- 
plainants from the defendant under the mortgage, that it 
be paid, or in default “ that the sheriff levy upon and sell 
the life interest of defendant ” in and to the lots; that the 
defendant and all others claiming any portion of said life 
interest in and to said lots or any interest therein, by or 
through defendant, be foreclosed and barred of all equity 
of redemption, and in the case of a sale that the sheriff put 
the purchaser in possession. 

No trustee was appointed. 

Defendant appeals and insists : 

1. That there is no equity in the bill. 
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2. All parties in interest were not before the court. 

3. The court erred in decreeing a sale of the property. 

4. Defendant had no interest which she could mortgage 
or convey, or which could be sold. 

This appellant had no title to the lots in question, either 
in fee or for life or for years. The legal title was in the 
trustee, and she had no estate in reversion or remainder ; 
that was in other persons mentioned in the will of her 
father. She had no estate in the land which she could con- 
vey or encumber by mortgage; her entire interest was in 
the income, or rents and profits. 

A mortgage is a contract of sale executed with power to 
redeem, and must have all the properties and qualities in- 
cident to the validity of an absolute disposition. 1 Powell 
on Mortgages, chapter IT. 

Everything which may be considered as property, whether 
in the technical language of the law denominated real or 
personal property, may be the subject of a mortgage. Possi- 
bilities, also, being assignable, are mortgageable, a mortgage 
of them being only a conditional assignment. Rents and 
franchises, also, may be mortgaged. b., pages 25, 26. 

As to the kinds of property which may be mortgaged, it 
may be stated that, in equity, whatever property, personal 
or real, is capable of an absolute sale, may be the subject of 
a mortgage. This is in conformity to the doctrine of the 
civil law. Therefore, rights in remainder and reversion, 
possibilities coupled with an interest, rents, franchises and 
choses in action, are capable of being mortgaged. Story’s 
Eq. Jur., §1021; 4 Kent’s Com., 144; 3 Stockton (N. J. 
Kq.) 542-3. 

By the rule established by the authorities, Mrs. Wilson 
had an interest in the income, which’ was the subject of 
assignment, pledge or mortgage. By the terms of the mort- 
gage she conveyed at least all her interest, and that interest, 
being only a right to the income of the property, it must be 
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held that the mortgage operated as an assignment or pledge 
of the income only to secure her debt. The property itself 
was vested in a trustee, who had the legal title and right of 
possession as against her and everybody else so long as the 
trust remained, subject only to her right, through the courts, 
to secure its proper and profitable management. 

The complainants, then, are the qualified assignees of 
that income by virtue of the mortgage, and will stand in 
that relation until their debt is paid by Mrs. Wilson, or 
out of the income, or until her interest is otherwise ter- 
minated. 

As has been remarked, Mrs. Wilson had no legal estate 
in the land, but in the rents and profits. If there was no 
income she got nothing. She could only have the protec- 
tion of the court to secure a proper managemant of the 
property in order that an income might be produced. By 
the terms of the trust the property is subject to the personal 
management and custody of the trustee. Mrs. Wilson looks 
to him for the income. She could not by sale, pledge or 
assignment create any new or additional charge upon the 
property, or change its character or her attitude in respect to 
it. Her assignment, therefore, gave to the assignee no other 
interest or right than she possessed. 

The decree, without appointing a trustee or receiver, di- 
rects a sale of the “ life interest ” of Mrs. Wilson in the lots 
described, and that the sheriff put the purchaser in posses- 
sion. This life interest being merely a right to the income 
or net profits realized, is not such an estate as may properly 
be sold and conveyed, and the possession of which can be 
delivered to a purchaser. 

The effect of the assignment here is to give to the “ mort- 
gagees ” the right to subject the net income to the payment 
of their demand. See Edwards on Receivers, 2 Ed., 537. 

The whole legal estate is vested in the trustee so long as 
any of the valid purposes of the trust continue. (1 Barb. 
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Ch. R., 329.) A trustee in whom is vested the legal estate: 
is anecessary party in all proceedings affecting the estate, 
where there is a remainderman, for the trustee is liable for 
the proper care and preservation of the property. (Hill on 
Trustees, 384 et seg.; Tiffany and Bullard, 809, 815.) Here 
the custody and management of the property is directly in- 
volved. The court should take measures to secure the pro- 
tection of the property for the benefit of those entitled to. 
the remainder. Hill on Trustees, 385. 

There is no trustee now in existence, according to the 
pleadings in this case; nor is it stated who is in possession, 
or that the property now yields an income. 

The bill prays the appointment of a trustee, and the an- 
swer states that the appellant has endeavored to procure 
the appointment of a trustee; but that she has been unable 
to find any person willing to undertake the trust. 

Upon a final decree the court can appoint a trustee, (King 
vs. Donelly, 5 Paige, 46;) and if no proper person is found 
to take the trust, a receiver must be appointed who, under 
the direction of the court, will protect the rights of all 
persons interested in the estate. Kerr on Receivers, 24. 

The court should appoint a trustee to take charge of the 
property, to secure its due protection and management, and 
direct him to apply the net income to the payment of the 
indebtedness of Mrs. Wilson, to secure which the mortgage 
or pledge was executed, until the same shall be paid, or 
until the indebtedness shall be otherwise satisfied or the 
trust terminated. If it shall be found impracticable to ap- 
point a suitable person to be a trustee, a receiver should be 
appointed with the like powers and duties. 

It is unnecessary to make the persons entitled to the re- 
mainder parties in this proceeding, as their interests are 
represented by the trustee or receiver, and they are under 
the protection of the court. 

The decree, so far as it directs a “ foreclosure” of all 
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equity of redemption, and a sale of the interest of Mrs. 
Wilson in the property, and a delivery of the property into 
the possession of the purchaser, is reversed, with costs of 
the appeal and proceedings in this court to be paid by the 


appellee. Cause remanded for further proceedings. 


Westcott, J., did not hear this case. 





JoHN McMauon, APPELLANT, vs. TERESA A. Russe, Ap- 


PELLEE. 


1. A mortgage, in this State, is a specific lien upon property, and is 


not, of itself, a conveyance of the legal title. The title is divested 
only by forfeiture of the conditions and a sale under the decree of 
the court. 


2. The statute gives dower to the widow, ‘one-third part of the lands 


of which her husband died seized and possessed, or had before con- 
veyed, whereof the widow had not relinquished her right of dower.” 
R. and wife executed a mortgage to secure purchase money, and 
afterwards R., without his wife joining, executed another mort- 
gage to secure a loan; Held, that the wife, by the first mortgage, 
relinquished her dower only as to this mortgagee and his assigns, 
and the [money thereby secured, and was entitled to dower as 
against the second mortgage; and a foreclosure of the second 
mortgage and sale thereunder did not divest her of her dower 
rights. 


3. Where a husband had mortgaged land, his wife not joining or relin- 


quishing her right of dower, and this mortgage was foreclosed, 
and the land sold and conveyed under the decree of the court, and 
the husband afterwards dies, such mortgage and sale are a ‘‘con- 
veyance ’’ by the husband within the contemplation of the statute 
giving dower in lands ‘‘ before conveyed, whereof the wife had not 
relinquished her right of dower.’’ 


4, Where the husband and wife had executed a mortgage in which she 


had relinquished her right of dower, upon the death of the husband 
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the widow cannot maintain a suit against the mortgagee or his as- 
signs who may be in possession in pursuance of a sale under a sec- 
ond mortgage given by the husband alone, unless she redeems by 
paying the amount due upon the mortgage in which she had re- 
linquished her dower. 

5. The purchaser under a second mortgage executed by the husband 
only, may pay off and take an assignment of a prior mortgage in 
which the wife had relinquished her dower, and hold the prior 
mortgage as a protection against a claim, of dower until such prior 
mortgage shall be paid or the property redeemed therefrom. 


Appeal from the Circuit Court for Jefferson county. 


In January, 1867, Dr. James 8. Russell, the husband of 


the appellee, purchased of A. Hopkins & Co. a tract of land 
in Jefferson county in this State, and received a deed there- 
for, and executed notes for the purchase money, and a mort- 
gage on the land to secure the notes. The appellee joined 
in the execution of the mortgage, and relinquished dower 
in the lands. 

In March, 1871, Dr. Russell borrowed $1,340, or about 
this sum, from W. R. Grantham, and executed a mortgage 
on the same lands to Grantham, to secure the payment 
thereof, but the appellee did not make any relinquishment 
of dower in the lands as to this mortgage. Payments were 
made on the Hopkins & Co. indebtedness sufficient to re- 
duce it to $1,233.05, and the note on which this balance 
was due and the mortgage were transferred to Samuel 
Pasco, as Master in Chancery, he purchasing the same as 
an investment of funds held by him as such Master. 

On the 12th of February, 1876, Grantham obtained a 
decree of foreclosure and sale on his mortgage, and the 
premises were sold on the first Monday in April, A. D., 
1876, and the appellant, as Vice President of the Southern 
Bank of the State of Georgia, in which capacity his actions 
in the several matters herein are taken, became the pur- 
chaser and received a deed from the Master and went into 


possession. 
45R 
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Soon after the Master in Chancery, Pasco, filed’‘a bill to: 
foreclose the A. Hopkins & Co. purchase-money note and 
mortgage held by him. Dr. Russell and his wite, the ap- 
pellee, and the appellant, were made parties defendant, 
and on the 21st of June, 1876, a decree of foreclosure 
and sale was rendered therein. 

On the 5th day of July, 1876, the appellant paid the 
holder of the last mentioned decree the amount due thereon 
and took a transfer thereof. 

Dr. Russell died September 25, A. D., 1877, and on the 
5th of April, 1878, the appellee, his widow, filed a bill in 
chancery against R. B. Whitfield as administrator of his 
estate, and the appellant, as Vice President aforesaid, 
praying that dower be allotted to her in the lands and of 
the rents and profits thereof, of which an account was 
prayed. A decree pro confesso was entered against the ad- 
ministrator, but the appellant answered setting up the facts 
stated above. At the fall term of the Jefferson Circuit 
Court, Judge Maxwell rendered a decree in favor of the 
appellee, granting her dower in the lands, also in the rents 
and profits, of which an account was decreed to be taken. 
From this decree the appeal is taken. 


T. L. Clarke for Appellant. 
Pasco & Palmer for Appeltee. 
Tue Cuter Justice delivered the opinion of the court. 


The statute, (Thomp. Dig., 184, 185,) declares that the 
widow “shall be entitled to dower in the following manner, 
to-wit: one-third part of all the lands, tenements and here- 
ditaments, of which her husband died, seized and possessed, 
or had before conveyed, whereof said widow had not relin- 
quished her right of dower.” 

It is contended that the appellee was not entitled to dower 
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under the terms of the statute, because her husband did not 
die “seized and possessed ” of the land in which she claims 
dower; and that he had not “ before conveyed ” said land, 
without her joining and relinquishing dower ; but that he 
had given a second mortgage in which she did not relin- 
quish her dower, (having relinquished it by the first, or 
purchase money mortgage) under which second mortgage, 
the same being foreclosed, the appellant was the purchaser 
and is in possession under the master’s deed. (He is also 
the assignee of the purchase money mortgage, having pur- 
chased it after the sale under the second mortgage, to pro- 
tect himself.) 

By giving the second mortgage to secure a debt, he crea- 
ied a lien upon the land, which lean was enforced by the 
courts in the manner provided by law, and which resulted 
in a sale of his interest and a transfer of it to the purchaser. 

Though the mortgage itself was not an absolute convey- 
ance in law or in equity, it became absolute by the enforce- 
ment of its conditions. The mortgage became, therefore, 
by operation of the contract enforced by law, a conveyance 
by the mortgagor within the meaning of the statute relat- 
ing to dower in lands which the husband “ had before con- 
veyed” without the wife’s relinquishment of dower. If 
this is‘not the correct solution, if the giving of a mortgage 
by a husband which may ripen into a change of title by 
enforcing its provisions, is not a “ conveyance” by him 
within the meaning of that statute, the necessary result is 
that the husband may alienate all his real property, (other 
than his homestead,) by executing a mortgage upon it and 
permitting it to be sold upon foreclosure proceedings, to 
the end that upon his death he is neither “ seized and pos- 
sessed,” nor has he “ before conveyed ” his land, and the 
widow may get nothing, though she had relinquished noth- 
ing. Such a construction would make the statute a mere 
instrument for defrauding women of their legal and natural 
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rights of support and protection, for the securing of which, 
it is supposed, this law was created. This view cannot be 
sanctioned. 

Again it is said that the wife having relinquished her 
dower by joining her husband in the first, or purchase- A 
money mortgage, she had no remaining inchoate right of 
dower in the land when the second mortgage was executed 
by her husband. 

Some of the early English and American decisions are 
cited to show that the relinquishment of the right of dower 
to the first mortgagee extinguished it while the first mort- 
gage remained, and it could not be revived without satisfac- 
tion of this mortgage; or, on the other hand, that as the 
mortgage was given to secure purchase money, while this 
remained unpaid she was never invested with a right of 
dower, inchoate or present. 

The ancient rule of the English law was that a mortgage 
in fee carried the legal estate into the mortgagee; and if 
the mortgage was executed by a husband before marriage, 
there was no estate remaining in him of which the wife 
could be endowed ; and if the mortgage was executed after 
marriage by husband and wife, all the legal estate passed 
and a mere equity of redemption remained, of which the 
widow was not endowed. This was the rule as announced | 
in Stelle vs. Carroll, 12 Peters, 201, and Mayburry vs. Brien, 
15 id., 21. In Stow vs. Tifft, 15 Johns. R., 458, it was held 
that by mortgage for purchase money the fee was re-invested 
‘in the mortgagee, eo instanti, and hence no dower attached, 
as there was no seizin in the husband ; the authorities cited 
being the old English law. In Holbrook vs. Finney, 4 
Mass., 566, it was held that a mortgage for purchase money 
re-invested the fee in the mortgagee. The mortgage was 
foreclosed, the wife not being a party, and dower was denied. 
So, also, in Clark vs. Munroe, 14 Mass., 351, which was 
decided upon the authority of Holbrook vs. Finney. 
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The cases of Popkin vs. Burnstead, 8 Mass., 491, and 
Bird vs. Gardner, 10 Mass., 364, cited by counsel for appel- 
lant, were governed by the same principle, and all of them 
hang upon the old English case of Nash vs. Preston, Cro. 
Car., 190, that where “the land was in and out” of the 
husband by one act, the deed and the re-conveyance by 
mortgage being one transaction, no estate in fee was vested 
in the husband, but only an equity of redemption, of which 
the widow was not dowable. For the mortgage was a re- 
conveyance of the fee, and the rule was the same if a mort- 
gage was given for money loaned, for the mortgage vested 
the fee in the mortgagee. 

This being the ancient rule of the common law, it is con- 
tended that the statute of Florida enacting the common 
law of England introduced the same rule. It was enacted 
by the Legislature, however, in 1853, (Chap. 525,) “ that a 
mortgage is, and shall be held in our courts a specific lien 
upon property for a specific purpose, and, in point of fact 
as well as law, the mortgagee is incapable of acquiring pos- 
session until after decree of foreclosure” and lawful sale. 

This statute enacted a principle that had already become 
the rule in most of the United States, with or without a 
similar statute, and both at law and in equity. 

Under this act a mortgage cannot be a present convey- 
ance of the legal title, however it may become so by breach 
of conditions and the action of the courts. The title is 
transferred in pursuance of the contract embraced in the 
mortgage by a judicial sale decreed for the enforcement of 
the specific lien. The result of this statute is that the giv- 
ing of a mortgage does not vest the legal estate in the mort- 
gagee. The mortgagee has no title to the land which he 
can convey by deed and nothing which can be seized on 
execution against him; and the mortgagor remains, until 
a sale, seized in fee. This is the gist of the American doc- 
trine as held in regard to the effect of a mortgage and the 
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status of the parties. 6 Johns. R., 290; 7 id., 278; 2 
Cowen, 195; 2 Pai., 68, 586, 592; 5 Wend., 603; 1 Me. 
Cord Ch., 895, 897, 898; 7 Mass., 188; 9 id.,101; 5 Pick., 
146 ; 6 id., 416 ; 15 Mass., 278; 15 Johns., 319; 19 Johns., 
325; 20 N. Y., 412; 5 H. and J., Md., 315. 

The necessary result of this doctrine, and of our statute, 
is that a mortgage by a husband and a release of dower by 
a wife to the mortgagee, does not divest the mortgagor of 
his title, nor does it affect the dower right of the wife er- 
cept as to the mortgage debt. 

Several strong cases are cited by counsel for appellant 
from the early Massachusetts reports tending to the result 
that a release of dower by joining in a mortgage was a 
complete divestment of the dower rights, and that hence 
the wife had no dower as against a second mortgage in 
which she did not join. But, upon this point, Parker, C. 
J., in Snow vs. Stevens, 15 Mass., says: In the cases cited, 
the doctrine goes no further than that the widow of him 
who was seized only of a right to redeem, should not have 
dower against the mortgagee. The interest of the widow in 
such estate is protected by the court of chancery. And 
Kent (4 Comm., 39,) says that dower cannot be claimed as 
against the mortgage for purchase money. Also, 2 Gill and 
J., 318; 4 Leigh, 30; 31 Me., 243; 45 Me., 493; 21 Ala., 
504; 29 Ark., 591; 20 N. Y., 412; 44 Iowa, 651; 28 Wis., 
266. 

But she may have dower as against every one but the 
mortgagee and his assigns. Thomas vs. Hanson, 44 Iowa, 
651; Mills vs. VanVoorhis, 20 N. Y., 412; Young vs. Tar- 
bell, 37 Me., 509; McCabe vs. Bellows, 7 Gray, 148, and 
cases above cited. 

In no recent case decided in this country have we found 
it announced that a release of dower to a mortgagee, 
whether for purchase money or money borrowed, operates 
as a bar of dower as against any subsequent lien. And it | 
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‘would directly contravene the spirit of our statute of 1853, 
before referred to. It must, therefore, be held that the 
widow is entitled to her dower as against the second mort- 
gage in which she did not join, and against the defendant 
as the purchaser upon the foreclosure of the second mort- 
gage. The defendant is in possession under that sale. It 
is shown that the purchase of the property by defendant, 
was made without reference to the first mortgage, and 
under the impression that it had been paid, or nearly paid. 
Finding that it was not satisfied, he paid the amount due 
upon it, and took an assignmeut of it for his protection. 
This he was entitled to do, and he is entitled to the advantage 
of it as a security for the amount due upon it. 72 Pa. St. 
R., 183 ; 8 Paige, 182; 7 Paige, 509; 16 Me., 146; 22 Me., 
85; 7 Me., 377; Jb., 102; 30 Vt., 580; 44 Z0., 601, 640; 
45 Ib., 525; 8 Met., 517; Jones on Mort., §§866, 869; 8 
Allen, 557; 4 Gray, 46. 

The widow is entitled to dower in the land as against 
the mortgage she did not sign ; but as against the mortgage 
for purchase money, in which she released her dower, she 
is not entitled, unless she first redeem by paying it. She 
released her dower as to the money secured by that mort- 
gage, and is not dowable while it remains unpaid ; the as- 
signee of this mortgage holding the legal title and being in 
possession. Bond vs. Fay, 8 Allen, 211; 12 Gray, 263; 
Jones on Mort., §866; 11 N. J. Eq. (3 Stockton), 133; 16 
Ohio St., 193, 204, 205. 

If the mortgage be redeemed by an heir, or by any one 
interested in the estate who is not bound to pay the debt, 
to avail herself of dower she must contribute her propor- 
tion of the charge according to the value of her interest. 
7 Me., 102; 45 N. H., 490; 2N.J. Eq., 349; 5 Pick., 146 ; 
12 Gray, 363; 1 Paige, 193; 5 Johns. Ch., 482; 46 Mo., 
510; 33 Mo., 337; 8 Met., 517; Jones on Mort., $866. 

If any one claiming under husband redeems as heir, &c., 
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she may repay her proportion of the amount so paid and 
have her dower in the whole estate; but if she herself re- 
deems from the mortgagee, or from his assignee, she must 
pay the whole amount due on the mortgage, if the mort- 
gagee or the assignee objects to the assignment of dower. 
4 Cushing, 257; 5 Pick., 146; 2 Jb.,519; 4 Gray, 46; 7 
Ib., 148 ; 3 Cushing, 554; 11 Allen, 39 ; 105 Mass., 119. 

From the authorities, it seems to be the established doc- 
trine that the widow cannot have dower as against the 
mortgage in which she expressly released it, and this is 
according to her express covenant, that her right of dower 
cannot be asserted as against the money due. 

So much of the decree as awards dower against the as- 
signee of the first or purchase money mortgage is reversed 
with costs against appellee, and the cause is remanded for 
further proceedings in accordance with the practice of the 
court and the equities of the case. 


Westcort, J., took no part in the decision of this case. 











